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LIST OF QUESTIONS 


PARTI 

GENERAL PRINCIPLES 


CHAPTER 1 


NATURE OF TORTS 


Q. 1. Define JTort and explain its various ingredients. 15 

Q. 2. What is the difference between a Tort and a Crime ? 17 

Q. 3. (1) Distinguish a Tort from a Breach of Contract. 19 

(2) Can an act amount to a tort as well as a breach of contract 
at the same time?* Illustrate. 

* / * ^ —t * 

trust r' 4 ' H ° W does ® Tort4i -ff“ r from (I) ^aUrnlntTwrSr^ct^ 

~ 20 

CHAPTER 2 

ELEMENTS IN TORTS 

Q. 5* What do you understanding by 'Malice'? Is it a 
necessaiy ingredient in Tort ? „ 

Q. 6. Distinguish "Malice in Law" from "Malice in Fact". 22 

With m'w r D What sense is the Word ,Malice ' used in connection 
wift (l) Malicious prosecution; (2) Libel and Slander ; and (3) other 

itai ' ' 22 

Q- 8. Write notes on (1) Intention (2) Negligence. 23 

necessary 9 ' ^ th * foUowing expressions giving cases where 

24 

(i) Injuria Mne demno. . (ii) Damnum sine injuria, and 

(ii) Damnum absque injuria. 
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(2) A sets up a general merchandise shop close to B’s and 
customers of B’s shop flock A’s resulting in substantial loss of profits 
to B. Can B maintain an action against A? Give reasons for your 
answer. 

Q. 10. Distinguish between Injuria Sine Damno and 
Damnum Sine Injuria. 27 

Q. 11. What do you understand by Legal damage? Explain 
this by reference to a leading case. 27 

Q. 12. Brine out clearly the distinction between Intention and 
Motive, with illustration^^ 28 

Q. 13. What do you understand by "Malfeasance^Misfeasance 
and non-feasance’ ? 


fUAPTFR 1 

PERSONAL DISABILITIES_ 

o 14. To what extent if-any, is an infant liaW * the torts 
committed by him ? How would his liability be effected if the tort is 
also breach of contract ? Give example to illustrate your answer. 29 

Q. 15. Can a wrong doer sue for wrong done to himself, and, 
if so, in what cases ? 

Q. 16. Can the following persons sue for tort: . 30 

(2) An alien enemy ; 

(1) A convict; 

, „ rnm! in • ' (40 A corporation; 

(3) A married woman ; ^— 

. . . (6) An insolvent. 

(5) An infant, and 

4 17. Discuss Whether the following persons can be sued for 
tort committed by them 

. TT . (2) Public Officials ; 

(1) Trade Unions, ’ 

(3) Married woman ; (4) Minor; 

(5) Lunatics; and (6) Ambassadors. 

• Q 18 Discuss the liability in tort of the sovereign or a foreign 
sovereign for acts committed or omitted by them. 36 
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CHAPTER 4 

GENERAL DEFENCE 

Q. 19. What is an Act of State ? State the Pakistan Law as to 
the liability for it. 

Q. 20. "A person cannot complain of a wrong which ^is 
authorised by the Legislature. Comment. 

Q. 21. Are Judges immune from Liability in Tort? Discuss 
with special reference to Pakistan Law. 

Q. 22. How far is Inevitable accident a valid defence to an 
action of tort? 

Q. 23. (1) Explain the following maxims : 40 

(i) Volenti non fit injuria ; and 


(ii) Qui facit per alium facit per se. 

(2) X is employed in a stone quarry owned by Y. X works 
therewith the knowledge of the fact that he is exposed to risk by 
reason of the negligent practice of the defendant. Y in swinging 
stones over the quarrymen’s heads by means of a crane. Stones fall 
on X from the crane, X is thereby injured severely. Can X sue Y? 

Give reasons. 

Q. 24. How far is "Mistake" a good defence to an action of 
tort? Distinguish it from inevitable accident. 44 

Q. 25. How far are following good defences, in an action of 

.' 44 

tort: 

(1) Exercise of common rights* (2) Plaintiff a wrongdoer, (3) 
Acts causing slight harm? 

Q. 26. What is a Private Defence? How far it is a valid 
defence ? ^ 

Q. 27. What is Necessity? How far is necessity a good defence 
in an action for tort? ^ 


Q. 28. In what ways is "Private defence different from 
"Necessity"? Illustrate the rule that necessity negatives liability m 
tort. / 
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CHAPTER5 

DISCHARGE OF TORTS 

Q. 29. Explain fully the maxim "Actio personalis maritur cum 
persona." What is the effect of the maxim in the following cases - 4 g 

(1) Where the person who is wronged dies; and (2) Where the 
wrong-doer dies ? 

Q. 30. What are the Statutory exceptions to the maxim actio 
personalis moritur cum persona ? 49 

Q. 31. In how many ways can a vested right to action for tort 
be discharged? Explain each of them. 50 

CHAPTER 6 

VICARIOUS LIABILITY 

' Q. 32. What is Vicarious Liability? Discuss the principles on 
which the doctrine of Vicarious Liability is based. 51 

Q. 33. What are the Requisites of a valid ratification of 
tort? 53 

Q. 34. When is a Master liable for Torts committed by his 
Servant ? 53 

Q. 35. To what extent is a person employing a contractor 
liable for the contractor’s wrongful act ? 55 

Q. 36. Write short notes on the vicarious liability of the 
following: 56 

(1) Director and Company. (2) Partner and Firm; and (3) 

Guardian and Ward; (4) Employee of statutory Corporation. 

» 

Q. 37. A carman was returning to his employer’s office with 
returned empty cases. A clerk of the same employer who was with 
the carman, induced him when he was near home, to turn off in 
another direction to call at a house to pick up something for the clerk 
while the carman was driving in this direction he ran over X, Under 
the general rule, do you consider the employer liable ? 58 

Q. 38. Explain the doctrine Common employment". What are 
its Exceptions ? 58 
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REMEDIES 

Q. 39. What do you understand by Legal Remedy? 
Distinguish between judicial from extra-judicial remedy. 60 

Q. 40. State the various Judicial and Extra-judicial remedies 
available to a person for redress for wrong done to him. 60 

Q. 41. Explain and illustrate the maxim ubi jus ibi 

remedium. 63 
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Q. 42. Explain the term "Damages' and bring out clearly the 
various kinds of damages. 64 

Q. 43. What do you understand by damages being Remote? 
Distinguish between consequential and prospective damages. 66 

Q. 44. What is the principle of the Assessment of damages? 68 

Q. 45. When can two or more wrong-doers be regarded as 
joint tort-feasors? What is the extent of their liability ? 6ft 

Q. 46. What is the rule relating to liability for contribution 
among joint tort-feasors ? 76 

Q. 47. Write short notes on- 71 

( 1 ) Distress damage feasant: ( 2 ) Res ipsa loquitur. 

PART II 

TORTS TO PERSON 

CHAPTER 8 

INJURIES TO THE PERSON 

Q. 48. What do you understand by the term "Trespass to 
person" with reference to the Law of Torts ? What are its kinds ? 73 

Q. 49. What do you understand by the terms "Assault" and 
"Battery"? Distinguish between them. 73 

Q. 50. When does an Action lie for assault and battery? In 
what circumstances may assault and battery be justified? How 
damages are assessed ? 75 
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Q. 51. What is False imprisonment? Discuss advening to 
leading cases. 77 

Q. 52. What are the Various defences in an Action for false 
imprisonment ? 78 

Q. 53. Discuss the Law of Toils relating to Nervous shock. 79 

Q. 54. The plaintiff, a child sued a railway company for 
damages on the ground that the plaintiff’s mother while pregnant 
travelled by the defednant’s railway and was injured by their 
negligence and on account of those injuries the plaintiff was born 
deformed and crippled. Is the action maintainable ? 79 

Q. 55. Write a short note on Mayhem. ’ .45 


CHAPTER 9 

DEFAMATION 

Q. 56. What do you understand by Defamation"? What tests 
will you apply for holding a statement defamatory ? 80 


Q. 57. What do you understand by "Publication of a 
defamatory statement” ? Explain. 82 

Q. 58. What are the defences available for an action for 
defamation ? 

Q. 59. Define Slander. How does it differ from libel? When 
slander actionable ‘per se’? , 85 

Q. 60. What is Libel? What should be plaintiff prove in order 
to establish that a statement is libellous ? 86 

Q 61. Is it a good defence in case of slander or libel that the 
defendant published it by way of repetition ? 87 

' Q. 62. Are the following acts privileged 87 

(1) A communication to a lady by her brother as to the 
character of her intended husband. 

(2) The defendants in a printed monthly circular issued to 
* their servants stated that they had dismissed the plaintiff for gross 

neglect of duty. 
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(3) A public officer sends a report to his superior regarding an 
investigation made by him. This report contains defamatory 
statements regarding B. 

Q. 63. Explain clearly the Defence of Privilege in an action for 
defamation. Can it be combined with that of justification ? Also 
explain justification. 

Q. 64. What is Publication? Will the following defamatory 
words be deemed to have been published ? 89 

(a) A says to B that B is a bastard. 

(b) A says to A’s wife that B is a bastard. 

(c) A says to B’s wife that B is a bastard. 

Q. 65. Explain the circumstances which aggravate the wrong 
relating to libel. 90 

Q. 66. What are the circumstances which mitigates the wrong 
of libel? 90 

CHAPTER 10 

IfvlI *• 

MALICIOUS PROSECUTION 

Q. 67. What constitutes the tort of Malicious prosecution? 
What should the plaintiff prove in an action for malicious 
prosecution? . 90 

Q. 68. Distinguish between Malicious Prosecution and False 
imprisonment. 92 

Q. 69. What do you understand by the term ‘Abuse of Legal 
Process’? 93 

CHAPTER 11 

INJURIES TO DOMESTIC RELATIONS 

Q. 70. Enumerate the cases in which an action can be 
brought against the wrong-doer for the protection and security of 
domestic relations. What is the position of the law in Pakistan ? 94 


Scanned by CamScanner 



10 


Law of Torts 

PART III 

TORTS TO PROPERTY 


CHAPTER 12 

WRONGS TO MOVABLE AND 
IMMOVABLE PROPERTY 

Q. 71. Define Trespass. Discuss the various kinds of trespass 
to goods. 96 

Q. 72. What are the plaintiffs remedies in an action for 
trespass ? 97 

Q. 73. What defences can be availed of in an action for 
trespass ? 97 

Q. 74. Explain and illustrate the wrong of trespass ab 

initio? 99 

'• . . • *■ 'a ' _ 

Q. 75. Explain the following100 

(1) Dispossession; (2) Injury to reversionary rights; (3) Waste; * 
and (4) Injury to natural rights and easements. 

Q. 76. Define Conversion. Discuss its various kinds. 101 

Q. 77. What are the Remedies available to the person whose 
goods are wrongfully converted ? ' 102 

Q. 78. What are the available defences in an action for 
conversion ? 103 

Q. 79. Difiner discuss briefly the various defences to an action 
for trespass to goods. 103 

Q. 80. Distinguish between Trespass and Conversion. 105 * 

CHAPTER 13 

CONSPIRACY 

Q. 81. What is Conspiracy ? What are its essentials to 
constitute a tort ? 105 

/ Q. 82. When does an action for Conspiracy lie ? 106 
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CHAPTER 14 

TORTS TO INCORPOREAL 
PERSONAL PROPERTY 

Q. 83. What is "Patent"? When is it deemed to have been 
infringed ? 107 

Q. 84. What is Copyright? What is infringement of 
copyright ? 107 

Q. 85. What do you understand by Trade-mark and Property- 
mark? What must a plaintiff (prove in an action for infringement of 
trademark ? 108 

PART IV 

TORTS TO PERSON & 
PROPERTY 

V 

v. 

CHAPTER 15 

NEGLIGENCE 

- Q. 86. (1) Define and explain the terms ‘Negligence and 
‘Contributory N egligence ’. 11 X 

(2) The defendant entrusted a loaded gun to an inexperienced 
servant maid and she pointed and fired it at plaintiff’s son, wounding 
and injuring him. The defendant had given instructions that the 
printing should be removed so as to make the gun safe, but this was 
not done properly and the gun was left in a dangerous state. 

Is the defendant liable in the above case? Give reasons. 

Q. 87. Define ‘A Trespasser’. ‘A Licensee’ and ‘An Invitee’ 
with relation to Law of Torts. What are their Rights and 
Liabilities? 114 

Q. 88. Is there any difference in the degree of care owed by an 
occupier of land or premises towards, (1) persons trespassing, (2) 
persons frequenting the land by licence, (3) persons resorting to the 
land or premises by invitation, If so, explain the differences and give 
illustrations. 116 

Q. 89. A is injured by the fall of a portion of a gallery from 
which he was viewing a football match. What are A’s rights if he 
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happens to be (1) a ticket holder on payment, (2) u complimtntaiy 
ticket holder, and (3) a trespasser ? • 117 


Q. 90. What is the burden of proof in actions of negligence ? 
Explain it fully. 11 ^ 

Q. 91. What are the defences open to a defendant in an action 
for negligence ? . llft 

Q. 92. Explain the Latin maxim: Res ipsa loquitur’. 120 


Q. 93. How are damages assessed in an action for 

121 

negligence? 

Q. 94. What amount of care is required for a professional man 
in order to meet the charge of negligence against him ? Explain it 

e n 122 

fully. 


Q. 95. Distinguish between Nuisance and Negligence. 


125 
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absolute liability 

' Q 9fi What do you understand by "Absolute Liability ? 
Discuss the rule laid down in the case of Rylands v. Fletcher. 126 

Q. 97. Discuss the liability of persons who possess or use 
dangerous things. 

CHAPTER 17 _ 

breach of statutory duty 

Q 98. What is "Statutory Negligence ? When is a person held 
liable upon a statute ? 

O 99 How far is statutory authority a good defence in a case 
of tort ? What must a plaintiff prove in an action for breach rf 

statutory duty ? 

» * 

CHAPTER 18 

NUISANCE 

q. 100. Define Nuisance. Bring out the distinction between 
Public and Private Nuisances. 
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Q. 101. Can the same 
nuisance? 


act constitute both species of 

131 


Q. 102. Who is Liable for Nuisance and who can sue for 
Nuisance ? 131 

Q. 103. What are the remedies to Nuisance ? Explain. 133 

„ * , i 
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Agent? 139 

CHAPTER 20 
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•• * 

Q. 110. What is the distinction between Torts arising from 
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Q. 111. What Remedies are available to a man in cases for 
which both action, namely ex-contractu or ‘ex-delicto, can be 
brought by the plaintiff? ' 142 

Q. 112. What is the test for determining whether the relation 
of master and servant exists ? 143 
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CHAPTER21 

LEADING CASES 


Q. 113. What facts must the plaintiff prove in case of 
malicious prosecution? Also discuss the case of Abrath v. North 
Eastern Railway Co. in this connection. 144 

Q. 114. State the facts and the law laid down in Mayor of 
Bradford v. Pickles. 146 

Q. 115. State the principle as laid down in Ashby v. 
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PARTI 

GENERAL PRINCIPLES 

CHAPTER 1 

NATURE OF TORTS 

Q- 1. Define ‘Tort’ and explain its various ingredients. 

Ans - TORT: It is generally recognised that it is not possible 
to flrame any precise or scientific definition of a tort. The difficulty in 
dtffifflng a tort is due to the fact that the term was chosen not to 
g lfy any definite legal concept (it comes from the Latin word 
rormrn which means ‘to twist') but rather as a convenient title for 

forms of" ! r °,'? ES f ° r Which 3 P articular cla ss of remedies or 

haUs Lw r f , Wa ? UndCT 3 jUdicial ~ procedure 

Inv Imn T J h ‘ S clrcumsta "«. however, does not signify 

y difficulty in understanding this branch of law and has 

consequently been put into a definite form by several text writers 

n w' r fi ,f nC , k P ° ll0Ck ’ Sir J0h " Salm °" d and m °re recently 
by Dr. Winfield, not to speak of many others. Therefore, instead o^f 

defining a tort we may state that a tort is a particular kind of civil 
mjuty or wron gj It is that kind of civil injury for which T- 
appropriate remedy is an actionfordamages. A dvd injuiy for which 
no action .or damages will lie is not a tort, eg., public nuisance for I 
which no action for damages will lie by a member of the public 
There may be other remedies for a tort, as for example an injunction ‘ 
may be granted ,n an action for a private nuisance, or specific 
restitution may be granted in the case of the detention of a chaSel 
But in all such cases there is also the right to claim damages and 
therefore such wrongs are to be classed as torts. The person 
committing a tort or wrong is called a tortfeasor or wrong-doer and 
his wrongdoing is a tortious act. 

Tort k DEFINIT v ON ° F TORT! 11 is admitted »“ all hands that 
un^tisf bee ” d6fined aati^orily- The reason for this 
unsatisfactory state of affairs is not far to seek. They are as under 

( i ) Th e Law of Tort is still growing. 

(ii) It is based on Common law and not on Statute law. 

(Hi) It is implicated historically with procedure. 


15 
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Underhill: However the best definition of ‘Tort’ is given by 
Underhill According to Underhill ‘Tort’ is a wrong independent of 
contract and result ng 

\i) in the infringement of some absolute right to which 
another is entitled, or 

(ii) in the infringement of some qualified right of another 
causing actual damage, or 


(iii) in the infringement of some public right causing some 
special and substantial damage to an individual beyond 
that which is suffered by the public generally. 


Philips James: Tort is a civil wrong 
contract for which the appropriate remedy is 


independent of 

an action wr 


unliquidated damages. 

Salmond: According to Salmond "Tort is a civil wrong for 
which the remedy is a common law action for unliquidated damages, 
and which is not exclusively the breach of a trust or other merely 
equitable obligation". 


Winfield: According to Winfield, "Tortious liability arises 
from the breach of a duty primarily fixed by the law. This duty is 
towards persons general ly and its breach is redressible by an action 
for unliquidated damages." _ * - ——- " — * 


Pollock: Sir Frederick Pollock sums up the normal idea of 
ort as follows : Every tort is an act or omission (not being mere y 
■he breach of a duty arising out of a personal relation, or unde en 
,v contract) which is related in one of the following ways to haim 
ncluding interference with an absolute right, whether there be 
measurable actual damage or not suffered by a determinate person ; 


(i) It may be an act which, without lawful justification or 
excuse, is intended by the agent to cause harm, and does 
cause the harm complained of; 


(ii) it may be an act in itself contrary to law, or an omission 
of specific legal duty, which causes harm not intended by 
the person so acting or omitting, 


(iii) it may be an act violating an absolute right (especially 
rights of possession or property), and treated as wrongful 
without regard to the actor’s intention or knowledge ; 
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(ii>) it may be an act or omission causing harm which the 
person so acting or omitting did not intend to cause, but 
might and should with due diligence have foreseen and 
prevented; 

(u) it may, in special cases, consist merely in not avoiding or 
preventing harm which the party was bound, absolutely 
or within limits, to avoid or prevent. 

CONCLUSION : A tort may be defined as a civil wrong 
independent of contract for which the appropriate remedy is an 
action for damages. A civil injury for which an action for damages 
will not lie is not a tort, e.g., Public nuisance for which no action for 

damages will lie by a member of the public. 

• « 

So ‘tort’ is an act or omission unauthorised by law called a 
wrong independent of contract and results in one of the three 
abovementioned circumstances. 

INGREDIENTS TO CONSTITUTE A TORT : Following 
are the ingredients to constitute a tort :~ 

(i) a wrongful act by the defendant, 

(«) legal damage to the plaintiff, and 

(iii) the wrongful act must be of such a nature as to give rise ' 
tp a legal remedy in the form of an action for damages. 

Q. 2. What is the difference between a Tort and a 
Crime ? / 

Ans. TORT AND A CRIME : The distinction between tort 
and crime belongs to a comparatively mature stage of civilisation and 
social order. To quote Sir Henry Maine "The penal law of primitive 
communities was not the law of crimes but the law of wrongs" The 
law of primitive communities did not go further than providing only 
pecuniary reparations to the injured for even the gravest crimes like 
homicide and serious bodily harm. The distinction between civil and i 
criminal procedure came much later than that between reparation 
and punishment. 

DIFFERENCE BETWEEN TORT AND CRIME : Tort 
differs from a crime in following ways: 
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(1) Law of tort deals with infringement of private rights 
vesting in individuals, but the law of crime deals with 
public rights vested in and affecting the whole society. 

(2) In tort wrong doer has to compensate the injured party, 
whereas in crime, he is punished by the State in the 
interest of society. 

(3) In tort action is brought by injured persons, but in crime, 
the proceedings are conducted in the name of the State 
and the guilty person is punished by the State. 

(4) In tort parties are known as Plaintiff Versus Defendant, 
but in crime the parties are known as State Versus 
Accused. 

(5) In tort remedy is by way of damages, but in crime only 
punishment is given to the criminal. In certain crimes, 
however, Court may order that in addition to sentence of 
imprisonment the accused would pay some amount of 
money to inured person. But still the point of distinction 
remains that in such cases the injured person gets 
compensation as an act of grace on the part of Court, but 
in tort the injured party can claim such compensation as 
a matter of right. 

(6) Civil Procedure Code, 1908 regulates proceedings under 
Torts Law while Criminal Procedure Code, 1898 
regulates proceedings under Criminal Law. 

(7) 'Compromise is permissible under Torts Law while 
-compromise is generally not permissible under Criminal 

Law. 

(8) Necessity is defence under Torts Law while necessity is 
not a defence under Criminal Law. 

(9) T.imi tation Act (1908) applies to Torts Law while it does 
not apply to Criminal Law. 

(10) A minor less than 7 years is tortiously liable while under 
Section 82, PPC, a minor less than 7 years is not 

criminally liable. 

Til) Tort Law is uncodified whlTe Crtmir.ai Law is codified in 
Pakistan Penal Code, 1860. 
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EXCEPTION: The above distinction is not without an 
exception. The real test is that a tort can be remitted by the person 
injured, i.e., the injured may refrain from suing, while in case of a 
crime only the Crown may do so. 

^ -v^ 

- Where an act is a crime, it is also a tert generally. Assault, 
trespass, mischief, libel and theft constitute both tort and crime. So 
in a civil action the wrongdoer is ordered to pay damages or 
compensation and he can be punished criminally by imprisonment 
or fine or both. But sometimes an act may be a crime, yet there may 
not be a civil remedy against the accused, e.g., in cases of murder 
and man-slaughter. 

Q. 3. (1) Distinguish a Tort from a Breach of Contract. 


(2) Can an act amount to a tort as well as a breach of 
contract at the same time? Illustrate. 


Ans. (1) DIFFERENCE BETWEEN TORT & BREACH 
OF CONTRACT: Tort differs from a breach of contract in the 
following respects 

(i) A tort is a violation of right in rem (right vested in some 
person and available against the world at large); a breach 
of contract is an infringement of a right in personam 
(right available against some determinate person or 
body). In the case of a tort the duty in one imposecTby the 
law and is owed to the community at large: wheres in the 
case of a contract, the duty is fixed by the will and 
consent of the parties and it is owned to definite person 
or persons. 

07) Motive is often taken into consideration in case of a tort 
but it is immaterial in a breach of contract. 

(iii) In tort the measure of damages is not strictly limited nor 
is it capable of being indicated with precision; in a breach 
of contract the measure of damages is generally more or 
less nearly determined by the stipulation of the parties. 


™*J 2) ACT AMOUNT TO TORT AND BREACH OF 
CONTRACT AT THE SAME TIME : The same act may amount 
a tort and a breach of contract. Persons, such as carriers, or 
surgeon, who undertake to discharge certain duties and voluntarily 
enter into contracts for the due performance thereof, will be liable 
or neglect or unskilfulness either in an action for a breach of 
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contract or in tort. The breach of such contracts amounts also to« 
tort because such person would be equally liable even if there was nr. 
contract as they undertake a duty independently of any contract. 

Illustration : A father employs a surgeon to attend on his son 
The son is injured by unskilful treatment. Here there is a contrac 
between the father and the surgeon, but none between the son arc 
the surgeon. The father, therefore, may sue the surgeon in contract 
but the son can sue him only in tort. 

Q. 4. How does a Tort differ from (1) Bailment, (2; 
Breach of trust ? 


Ans. (1) TORT AND BAILMENT: A bailment is i 
delivery of goods upon condition, express or implied; that they shal 
be restored by the bailee (that is, the person to whom they are 
delivered) to the bailor (that is, the person who delivered it), oi 
accordingly to the bailor’s instructions, as soon as the purpose fo: 
which they were delivered is accomplished. The bailee is under i 
duty to take reasonable care of the goods and is liable to the bailor 
for any loss or damage attributable to his negligence. At first sigh 
this liability resembles a tortious liability, but they are 
distinguishable. In tort the duty is to persons generally whereas it 
the case of bailment the duty of the parties to the contract o 
bailment is personal flowing out of the contract and is restricted u 
the parties to the contract. Again, the liability in tort is fixed byM&t 
law of torts, irrespective of the assent of the parties bound, whereof 
in bailment it is primarily fixed by the parties themselves. {Ratal 

Lai). . 

(2) TORT AND BREACH OF TRUST : A trust is not 
mere obligation enforceable by the Courts. Take the case of a 
settlement, where the settlor transfers property to another called 
trustee on trust for the benefit of a third person called a beneficiary 

Iftheftrustee misapplies the trust property or- 
transfer which is opposed to the tenor of the trust, he is liable io 
breach of trust. Is the liability ofthetrustee one «to^and mwha 
respects is the liability distinguishable from it. The answ gi 
by Salmond thus: 

In the following respects we can mark off tort from breach i 

trust: 

(i). A tort is a violation of a right in rem. A breach of tnist * 
a violation of a right in personam, because the right is d 
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available at least against bona fide transferees without 
notice of the trust. 

iii) A tort gives rise to an action for unliquidated damages. 
An action for breach of trust is not an action for 
unliquidated damages. The claim of the beneficiary "is in 
general a simple contract debt." "It is for compensation. 
The measure of trustee’s liability personally is the loss 
caused to the trust estate, and where the remedy is 
against one who has the trust property, it is limited to 
that, or to the property into which it has been converted." 

(iii) In a trust, speaking generally, the duty is fixed primarily 
by the parties themselves whereas tortious liability arises 
from the breach of duty primarily fixed by the law. 

(iv) "No civil injury is to be classed as a tort if it is only a 
breach of trust or a breach of some other merely 
equitable obligation. The reason of this exclusion is 
historical only. The law of torts is in its origin a part of 
the common law, as distinguished from equity, and it was 
unknown to the Court of Chancery. Wrongs, therefore, 
such as breach of trust, which fell exclusively within the 
jurisdiction of that Court, stand outside the category of 
tort". 

1 

h v 


CHAPTER 2 

ELEMENTS IN TORTS 

Q. 5. What do you understanding by "Malice"? Is it a 
necessary ingredient in Tort ? 

Ans. MALICE : Malice in common acceptation means ill- 
will against a person, but in its legal sense it means a wrongful act, 
dpnejntentionally, without just cause or excuse. If I give a perfect 
stranger a blow likely to produce death, I do it of malice, because I do 
it intentionally and without just cause or excuse. If I maim cattle 
without knowing whose they are, if I poison a fishery, without 
knowing the owner, I do it of malice, because it is a wrongful act, and 
done intentionally." Where a man has a right to do an act, it is not 
possible to make his exercise of such right actionable by alleging or 
proving that his motive in the exercise was spite or malice in the 
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popular Nine. A wrongful act done knowingly and with a view to it, 
Injurious consequences, may, in the sense of law, be malicious; h* 
such derives its essential character from the circumstance 

that the act done constitutes a violation of the law. 

MALICE IS NOT A NECESSARY INGREDIENT : Malice 
is not a necessary ingredient to the maintenance of action in tort, 
where damage is occasioned by a wrongful act, Le., an act which the 

law esteems an injury. 

Q. g. Distinguish "Malice in Law* from "Malice in 

Fact". 


Ana. DIFFERENCE BETWEEN MALICE IN LAW AND 
MALICE IN FACT : Malice in the ordinary sense is also known as 
“express malice " which means an act done with ill-will towards an 
individual, whereas 'malice in law' means an act done wrongfully 
and without reasonable and probable cause. "Malice in law is not 
like "malice" in the sense in which it is used in common parlance, an 
act dictated by spite or vindictive motive. "Express malice" is not 
necessarily "malice in law," for instance a prosecution set on foot 
with the most express malice, but with reasonable and probable 
a gu e, will give no ground for an action to recover da m ages for 
malicious prosecution. Again "malice in law" depends upon 
/ knowledge, whereas "express malice" upon motive. 

The decision of the House of Lords in the case of Allen v. 
Flood, has finally settled that an act not otherwise unlawful cannot 
generally be made actionable by an averment that it was done with 
malic^or evil motive. A malicious motive per se does not amount to 
iryuna or legal wrong. The root of the principle is that, in any legal 
question, malice depends, not upon the evil motive which influenced 
that mind of the actor, but upon the illegal character of the act which 
he contemplated and committed. 

Q. 7. In what sense is the word ‘Malice* used in 
connection with (1) Malicious prosecution; (2) Libel and 
Slander; and (3) other Torts ? 


Am. (l) MALICE IN MALICIOUS 

PROSECUTION : "Malice" means an improper to indirect motive, 
ie., som^Lmotive other than a desire to vindicate public justice or 
private right.; It need not necessarily be spjte, as a desire to obtain 
collateral ^advantage may be the improper motive. An improper 
motive is* an essential ingredient of the wrong of malicious 
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prosecution. The improper motive may be proved by proof of absence 
of reasonable cause. Mere carelessness does not estabhsh malice, but 
it may be established by proof of unreasonable conduct like haste, 
recklessness and failure to make enquiries. 

(2) MALICE IN LIBEL AND SLANDER: The question 
of ‘malice’ arises for consideration only at a particular stage of the 
Defamation proceedings. In the first place, the plaintiff has to prove: 

(i) the defamatory statement concerning him ; and 

(ii) the publication. On such proof, the plaintiffs case is 
made out. The plaintiff has not got to prove that the 
statement is false, fortt is for the defendant to prove that 
the statement is true. The plaintiff need not prove 
malice. But when the defendant takes the defence of 
privileges or fair comment, to rebut the defence, the 
plaintiff may prove malice, that is, that there was no 
lawful excuse. Malice in this sense goes by the name of 
-implied malice’ or ‘malice in law’. 

(iii) Other Torts : As a rule, wrongful acts in which malice 
is a necessary ingredient are defamation, ‘malicious 
prosecution, wilful and malicious damage to property, 
maintenance and slander of title. A malicious motive is 
not injuria which would convert an act done with such 
motive a tort. This has been well-settled in the case of 
Allen v. Flood. In slander of title, malice is not presumed 
and plaintiff must make out a prima facie cause that the 
defendant acted without lawful occasion or reasonable 
cause. 

Q. 8. Write notes on (1) Intention (2) Negligence. 

Ans. INTENTION : The term intention implies a desire 
that certain results should follow as the consequences of one’s act or 
omission. It also denotes the motive or inducement for the doing of 
the thing or its forbearance. According to law, an act which does not 
amount to a legal injury, cannot be made actionable because it is 
done with a bad intent; it is the act and not the motive for the act 
that should be regarded as the gist of the wrong. In Allen v. Flood, 
Lord Watson observed: "Although the rule may be otherwise with 

regard to crimes, the law of England does not.take into account 

motive as constituting an element of civil wrong. Any invasion of 
civil rights of another person is in itself a legal wrong, carrying with 


\ 
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it liability to repair its necessary or natural consequences, in so far 
as these are injurious to the person whose right is infringed whether 
the motive which infringed it be good, bad or indifferent." Thus if I 
fire a gun at your dog wishing merely to scare it and if in fact some 
of the bullets do hit it, it does not lie in my mouth to say that I 
intended only to scare the dog and not to hit it and even tried to my 
best to prevent the bullets from hitting it. And it would equally be a 
futile defence that I never wished to hurt you if some of the shots 
glanced off the ground and wounded you, who were standing near 
the dog. With certain exceptions, therefore, intention or motive is 
usually not a special ingredient in tort. A good intention is not by 
itself an excuse for an act otherwise illegal and a bad motive does not 
make wrongful an act otherwise legal. 

(2) NEGLIGENCE: Negligence is chiefly distinguishable 
from intention in that in the former there is no desire that the 
consequences may follow. Every person is expected to use 
‘reasonable’ care in his conduct. ‘Reasonable care’ has been 
described as the behavour of an average ordinary individual under 
the circumstances of the case. If, therefore, a person fails to exercise 
that much amount of care and diligence as described above and 
harm is caused to the plaintiff thereby, the person causing the harm 
will be liable for negligence. It must be further added that where a 
person exercises any calling, the law requires him to exercise a 
degree of care more than any ordinary man in the street. Thus 
doctors, solicitors and engineers will be liable for negligence in the 
exercise of their calling although it may not be so in the case of 
ordinary individuals. 

Q. 9. (1) Explain the following expressions giving 
cases where necessary: 

(1) Injuria sine demno. (ii) Damnum sine injuria, and 

(ii) Damnum absque injuria. 

(2) A sets up a general merchandise shop close to B’s 
and customers of B’s shop flock A’s resulting in substantial 
loss of profits to B. Can B maintain an action against A? 
Give reasons for your answer. 

Ans. (1) DAMNUM MEANS DAMAGE, i.e., loss of money, 
comfort, service, health and the life and injuria means infringement 
of some legal right. 
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Damnum does not necessarily give rise to a cause of action for 
damages. In the case of injuria, however, slight may be the legal 
iiyuiy, an action for damages does lie. Any unauthorised 
interference, however, trivial with a right conferred by law on a 
person, is an injury, e.g., the right of excluding others from one’s 
house or garden. 

(i) Injuria sine damno : In the case of injuria sine damno. 
i.e„ the infringement of a legal right without actual damage, the 
person whose legal right is infringed has a right of action. Every 
person has an absolute right to the protection of his body, property 
and reputation and an infringement thereof, however slight, is 
actionable per se. Whenever a person sustains an injury, he may 
bring an action without being under the necessity of proving special 
damage, because the legal injury is sufficient for that purpose. • 
Instances of torts actionable per se are--trespass to property, such as 
assault, battery, false imprisonment and trespass to property, etc., in 
Pakistan this principle has been adopted. The Privy Council has 
observed that "there may be, where a right is interfered with, injuria 
sine damno sufficient to found an action, but no action can be 
maintained where there is neither damnum nor injuria " or a fortiori 
mere damno and no injuria. 

Illustration: W, the returning officer, in a parliamentary 
election wrongly rejected A’s vote. The candidates for whom A would 
have voted were elected. A sued W and was awarded 200 damages. 

(zz) Damnum sine injuria : In the case of damnum sine 
injuria (i.e., actual damage without injury) no action lies. Mere loss 
in money or money’s worth does not of itself constitute legal 
damage. They are called damnum absque injuria. Thus, if a 
neighbour sets up a competing business in the same place against 
another neighbour, there arises no cause of action although the 
latter suffers pecuniary loss. 

Hence the maxim implies that loss or detriment is not a 
ground of action, unless it is the result of a species of wrong of which 
the law takes cognisance. Thus if I have a mill, and my neighbour 
sets up another mill and thereby the profits of my mill fall off, I 
cannot bring an action against him even though I have suffered 
damage. 

The underlying principle of the maxim, therefore is that, in 
such cases the loss to the plaintiff is not caused by wrong but y t e 
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defendant’s exercise of his undoubted right, and in every 
complicated society, the exercise, however legitimate, by each 
member of his particular rights, or the discharge, however 
legitimate, by each member of his particular rights, or the discharge, 
however legitimate, by each member of his particular duties, can 
hardly fail occasionally to cause conflict of interests which will be 
detrimental to some. Where an act is lawful or legally done, without 
negligence and in the exercise of a legal right, such damage as comes 
to another thereby is damage without injury. 

Salmond’s Classification : Salmond classifies the principal 
cases of 4 damnum sine injuria ’ as follows : 

(i) Where the harm is caused by a person’s lawful exercise 
of his own right, as in the case of loss inflicted on 
individual traders by competition in trade. 

(ii) Where the defendant exercises a right to his property. 

(iii ) Where the damage is caused by a man acting under 
necessity. 

(iv) Where the harm complained is too trivial, too indefinite 
or too difficult to prove for effective legal recognition. 

(v) Where the harm caused is of such a nature that the law 
considers it inexpedient to confer any right of pecuniary 
redress upon the individuals injured. 

(iii) Damnum absque injuria : Acts done by way of self- 
defence against a common enemy, such as erection of banks to 
prevent the inroads of the sea; removal of support to land where no 
such right of support has been acquired, and damage caused by acts 
authorised by statute are instances of damnum absque injuria and 
damage resulting therefrom is not actionable. Again where an act is 
lawfully or legally done, without negligence, and in the exercise of a 
legal right, such damage as is caused thereby is also not actionable. 

LEADING CASES : The leading cases on the subject are : 

(i) Ashby u. White; (ii) Chasemore v. Richards. 

In this latter case a landowner and millowner, who had for 
about six years enjoyed the use of a stream which was chiefly 
supplied by percolating underground water, had lost the use of the 
stream after an adjoining owner had dug., on his own ground, an 
extensive well for the purpose of supplying water to the inhabitants 


N 
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of the district. In an action brought by the landowner it was held 
that he had no right of action. 


(2) PROBLEM: No action can be maintained against A, 
because competition is no ground of action whatever damage it may 
cause, provided nobody’s legal rights are infringed. 

Q. 10. Distinguish between Injuria Sine Damno and 
Damnum Sine Injuria. 


Ans. Difference between Injuria Sine Damno and 
Damnum Sine injuria: The distinction between Injuria Sine 
Damno and Damnum Sine Injuria may be tabled as follows : 


Injuria Sine Damno 

1. It means an 
infringement of legal private 
right without any actual loss or 
damage. 

2. It is actionable. 

3. In it a mere proof of an 
infringement of a legal right is 
sufficient for an action and 
actual loss need not be proved. 

4. It contemplates legal 
wrongs for which there is 
always a legal remedy. 

5. It deals with legal 

rights. 


Damnum Sine Injuria 

It means an actual or 
substantial loss without 
infringement of any legal 
* right. 

It is not actionable. 

Proof of actual loss is 
meaningless in the absence 
of any infringement of a 
' legal right of another. 

It pertains to moral Wrongs 
to which law provides no 
remedy. 

It deals with moral rights. 


6. In this case the 
defendant violates some legal 
right of the plaintiff, even 
though, in doing so, he does not 
cause any pecuniary loss to him. 


In this case the defendant 
acts in the exercise of his 
own legal right and in doing 
so causes substantial loss to 
the plaintiff. 


Q. 11. What do you understand by Legal damage? 
Explain this by reference to a leading case. 


Ans. LEGAL DAMAGE: Legal damage means the 
infringement of a legal right. It is neither identical with actual or 
pecuniary damage nor does it necessarily imply it; "Every invasion of 
a plaintiff’s right or unauthorised interference with his property, 

9 

il ^ * *. 
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imports legal damage; that is, although a person injured may not. 
suffer any pecuniary loss by the wrongful act, yet if it is shown that. 
\ there was a violation of some right, the law will presume damage." 

In the leading case of Ashby v. White , Lord Holt, C. J., said. 
"Every injury imports a damage, though it does not cost the party 
one farthing and if it is impossible to prove the contrary; for a 
damage is not merely pecuniary, but an injury imports a damage, 
when a maa is thereby hindered of his right. As in an action for 
; slanderous words, though a man does not lose a peny by reason of 
the speaking them, yet he shall have an action. So, if a man gives 
another a cuff on the ear, though it costs him nothing, no, not so 
much as a little diachylon (plaster), yet he shall have his action for it 
is a personal injury. So a man shall have an action against another 
for riding over his ground, though it do him no damage; for it is an 
invasion of his property, and the other has no right to come there. 

Q. 12. Bring out clearly the distinction between 
Intention and Motive, with illustration. 

Ans. DIFFERENCE BETWEEN INTENTION AND 
MOTIVE : Intention and motive are not synonymous. In the Law of 
Tort and in the Law of Crimes, the two terms bear, a distinct 

meaning. "Motive” has been described as an ulterior intent. 

* 

Illustration: A publishes a defamatory letter about B, his 
servant to C A’s intent is to defame B but his motive may be to 
inform C, on intending employer of B. Here, in spite of a libellous 
intent a good motive would render A’s act lawful. Sometimes the 
position may be the reverse. A steals a loaf of bread from B’s bakery. 
A i« liable for theft as well as for the civil wrong of trespass, though 
A’s motive was not to cause loss to B but to feed A’s starving "child". 

Q 13. What do you understand by "Malfeasance, 
Misfeasance and non-feasance’ ? 

MALFEASANCE: The term "malfeasance" applies to the 
commission of an unlawful act. It is generally applicable to those 
unlawful acts, which are actionable per se; such as trepass, and do 
not require proof of negligence or malice. 

MISFEASANCE: The term "misfeasance" is applicable to 
improper performance of some lawful act. 

NONFEASANCE : The term "non-feasance" applies to the 
failure or omission to perform some act of which there is an 


Scanned by CamScanner 



Questions & Answers 29 

obligation to perform. Non-feasance of a gratuitous undertaking does 
not impose liability; but misfeasance does. Where there is a duty 
towards an individual to do a particular act and injury is caused to 
him by a non-feasance thereof, this gives rise to a cause of action to 
the same extent as a misfeasance of some act of which there is a duty 
to perform in a particular manner. 


CHAPTER 3 

PERSONAL DISABILITIES 


Q. 14. To what extent, if any, is an infant liable for 
the torts committed by him ? How would his liability be 
effected if the tort is also breach of contract ? Give example 
to illustrate your answer. 


Ans. INFANT: An infant is liable for all wrongs of omission 
as well as of commission in matters where he was, in the common 
phrase, "old enough to know better." It is a matter of commonsense, 
just as we do not expect of a blind man the same actions or readiness 
to act as of a seeing man. Where the tort in question depends on the ; 
presence of fraud, malice, or any other mental condition of the 
wrong-doer, an infant would be liable unless from extreme youth or 
unsoundness of mind he is mentally incapable of fraud, malice or 
such other mental condition. Where the tort in question does not 
arise out of a contract, then the liability of such person is complete. If 
the cause of action is substantially a breach of contractual duty, then 
no damages can be recovered from an infant simply by framing the 
action in tort. In order to find out, whether the real cause of action is 
the tort of breach of contractual duty we have to ask the question: Is 
the relation of the plaintiff and the defendant such that a duty anses 
from the relationship irrespective of the contract? If is, the remedy is 

in tort, otherwise in contract. 


EXAMPLE : An infant hired a horse for riding and not for 
jumping, and he lent it to a friend who put it to a fence and injured 
it. The infant was held liable. He cannot be sued for a ** whi ch s 
so connected with his contract as to be p o 


consideration. 


Q. 15. Can a wrong doer sue for wrong done to 
himself, and, if so, in what cases ? 
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Ans. A plaintiff is not disabled from recovering by reason of 
being himself a wri ng-doer, unless some unlawful act or conduct on 
his own part is connected with the barm suffered by him as part of 
the transaction. A trespasser is liable to an action for tne injury 
which he does; but he does not thereby forfeit his legal nght of 
action for an iryuiy sustained by him. 

Q. 16. Can the following persons sue for tort: 

(1)A convict; < 2 > An alien enemy; 

(3) A married woman ; < 4 > A corporation ; 

(5) An infant; and (6) An insolvent. 


Ans. (1) A CONVICT : A convict whose sentence is in force 
and unexpired, and who is not lawfully at larg e under any 
cannot sue for an injury to his property, or for recovery or a debt 
The right to sue for an injury to the property of a convict is vested in 
the administrator or interim curator as the case may be , dunng 
time that the convict is subject to the operation of the statute, i.e 
until the convict’s death, bankruptcy or the completion of his tei too 
imnrisonment or until he shall have received the royal pardon. At 
common law a convict may for any personal wrong, for “ample 
assault, slander or libel, etc. Under the Pakistan Law a convict may 
himself sue for torts both as to his person and property. 

(2) AN ALIEN ENEMY ; An alien enemy cannot sue in his 
own right By an alien enemy is meant a person of enemy nationally 
o^a person residing in enemy territory, whatever his nationality. He 

nnnt maintain an action unless by virtue of an Order-in-Council, 
r r unlesThe comes into the British Dominions under a flag of truce, 
a cartel a pass or some other act of public authority putting him in 
thef King’s peace. Alien enemies residing in Pakistan can sue with 
the permission of the Federal Government. 

(3) A MARRIED WOMAN : At. common law a married 
woman could not sue unless the husband was joined with her as 
plaintiff Moreover a wife could not sue her husband in any case for 
Hort Her protection against her husband was provided by the 
criminal law and not by the law of civil injuries. By the Married 
Women Property Act, 1882, this rule had so far been departed from, 
that she could sue her husband in tort for the protection of her 
private property. But she cannot sue him for libel, assault, false 
imprisonment, malicious prosecution' or for any other personal 
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injury. Further, marriage even destroys a cause of action which has 
already accrued. Thus in Gottliffe v. Edelston (1930), the plaintiff 
was a lady passenger in the defendant’s motor car and sustained 
serious injuries as a result of his negligent driving. Shortly after the 
accident they became engaged, and three months after notice of the 
claim had been issued, they were married. 

(4) A CORPORATION : A corporation may sue for a libel 
or any other wrong affecting property or business. It cannot 
maintain an action for personal wrong, e.g., libel, charging the 
corporation with corruption, for it is only individuals, and not the 
corporation in its corporate capacity, who can be guilty of such a 
wrong. 

A corporation is liable for torts committed by its agents or 
servants to the same extent as a principal is liable for the torts of his 
agent or an employer for the torts of his servant, provided that the 
tort is committed in the course of doing an act which is within the 
scope of the powers of the corporation. For instance, a corporation as 
an artificial person is liable for assault, false imprisonment, trespass, 
conversion, libel or negligence, etc. 

* 

It is also settled that an action for a wrong lies against a 
corporation where the thing done is within the purpose of the 
corporation and it has been done in such a manner as to constitute 
what would be an actionable wrong if done by a private individual. 

A corporation is not liable for any tort of its agents or servants 
committed in the course of doing an act which is ultra vires of the 
corporation. The leading case on the subject is Poulton v. London 
and S. W. Ry.Co. In that case a station-master in the employment of 
the defendant-company arrested the plaintiff for refusing to pay the 
freight for a horse that had been carried on the defendant’s railway. 
The railway company had authority under the Act of the Parliament 
to arrest a person who did not pay his fare, but none to arrest a 
person for non-payment for the damage of goods. It was held that 
the railway company was not liable. The company having no power 
itself to arrest for such non-payment, it could not give the station- 
master any power to do the act. The plaintiffs remedy for the illegal 
arrest in such a case would be against the station-master only. 

(5) AN INFANT : An Infant cannot maintain an action for 
injury caused when in its mother’s womb (en ventre sa mere ). In 
Walker v. G.N. Railway, a woman who was with child, was in a 
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railway accident with the result that the child when born was found 
to be deformed. It claimed damages from the railway company for 
such deformity but it was held that it could not maintain an action 
Subject to this exception an Infant may sue for any wrong o o 1 
but it can only do so by or through its next frien . 

(6) INSOLVENT: As regards torts committed against an 

insolvent, a distinction must be drawn between tort f *" h ' S *®"°“ 
and torts to his property. A right of action in respect of a tort 

resulting in injury exclusively to the insolvent s Pr°P er * 

the Official Assignee or Receiver for the benefit of hls cre ^ tor ® r ®“ 0 

a right of action in respect of a tort exclusively » ffiepemon 

reputation or feelings of the insolvent, £ 

defamation, remains with the insolvent and the Official Assigns 
Receiver cannot intercept the proceeds so far as they are req 
ttm ^maintenance of the insolvent or his family^ But where a tort 
causes injury both to the person and property of the insolvent^ the 
right of action will be split and will pass, so far as it relates to the 
property, to the Official Assignee or Receiver, and will remain in the 
insolvent so far as it relates to his person. 

Q. 17. Discuss whether the following persons can be 
sued for tort committed by them 


(1) Trade Unions; 
(3) Married woman; 
(5) Lunatics; and 


(2) Public Officials; 
(4) Minor; 

(6) Ambassadors. 


Ans. (1) TRADE UNIONS: The House of Lords in the case 
of Taff Vale Railway v. Amalgamated Society of Railway Servants 
laid down that a trade union, though not a corporate body, could be 
sued in an action for tort for the wrongful acts of its officials. This led 
to the passing of the Trade Disputes Act, 1906. Section 4 of which 
provides that an action against a trade union, or against any 
members or officials thereof, in respect of any tortious acts alleged to 
have been committed by or on behalf of the trade union, shall not be 
entertained by any Court. Thus this act gives trade unions complete 
immunity from actions of torts, and from injunctions in respect 


thereof. 


Pakistan Law: In Pakistan trade union may be either one 
registered under the Industrial Relations Ordinance, 1969 or not so 
registered. If registered, it may be sued in its registered name. If not 
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registered, any one or more of its members may be sued on behalf of 
all members of the Union [Vide Order /, rule 8 (1) of the C.P.C.]. 

(2) PUBLIC OFFICIALS: These cannot be sued in their 
official capacity for torts committed by them or by their 
subordinates. All the great officers of State are emanations from the 
Crown. They are delegations by the Crown of its own authority to 
particular individuals. Where an act is done by an officer of 
Government in the exercise of powers, which cannot be lawfully 
exercised save by the sovereign power, no action lies against the 

overnment or the Secretary of State upon the principle of 
respondent superior. 

(3) MARRIED WOMAN : At common law as a general rule 
a married woman "is answerable for her wrongful acts, including 
fraud, and she may be sued in respect of such acts jointly with her 
husband, or separately if she survives him. The liability is hers, 
though, living with the husband, it must be inforced in an action 
against her and him which, to charge him must be brought to a 
conclusion during their joint lives. Under the Married Woman’s 
Property Act, 1882, a married woman could be sued in tort as if she 
were a fema sole and her husband need not be joined with her as 
defendant, or made a party to any action or other legal proceeding 
taken against her; and any damages or costs recovered against her in 
any such action or proceeding were payable out of her separate 
property). Now under the Law of Reform (Married Woman and Tort 
Feasors) Act, 1935, a married woman is liable in respect of any tort 
and is capable of suing and being sued in tort as if she were a feme 
sole. 

Pakistan Law: In Pakistan also there is the Married 
Woman’s Property Act, 1874, under which a married woman may 
sue or be sued in tort just as a fema sole. But this Act does not apply 
to Hindus, Budhists, Sikhs, Jains and Muslims. These communities, 
are, therefore, governed by their personal laws. Under the personal 
laws a woman as such is under no sort of disability, and she can sue 
and be sued for tort. 

(4) MINORS: In most of the other branches of the law, 
liability is excluded by the fact that the defendant is below a certain 
age. Thus a child below seven is presumed by law to be incapable of 
committing a crime. A child between'the age of eight and fourteen is 
also excused from criminal liability if it has not attained sufficient 
maturity of mind Again, a person below the age of majority is, in 
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general free from all lability for breach of contract. In the law of 
torts however, there are no similar rules of exemption. Thus a child 
of any age may be sued for trespass to land, or for conversion, and 
will be held liable in damages just as if he were an adult. 

But, however, the fact that the defendant is a youth is not 
irrelevant in all cases of tort. For, the facts may show the absence of 
a particular mental state which forms an essential element in the 
kind of tort in question. Thus if an action is based upon malice or on 
some special intent, the fact that the defendant is extremely young is 
relevant as tending to disprove the existence of any such malice or 
intent. Again, negligence in a child implies a failure to show the care 
reasonably expected for its age. It is irrelevant that similar conduct 

in an adult would be negligence. 


What if the minor’s tort is also a breach of contract, not 
binding upon him by reason of his minority? Is he liable for the tort, 
notwithstanding that the contract is not binding upon him or does 
his exemption for an action for breach of contract protect him 
against an action for tort also? On this point Salmond says that the 
law cannot be regarded as settled, but that the better opinion seems 
to be that in such cases the liability for the tort exists, and that it is 
no defence that the act was also the breach of an invalid contract 
Thus in Bernard v. Higgins the defendant, a young man under the 
age of twenty one hired a mare for riding and in^ breach of _hi 
agreement,Tie used for jumping and so injured her. It was held that 
the defendant was liable in tort, notwithstanding that, at the same 
time it was the breach of a void contract. 

But the Courts will not allow a plaintiff to enforce an 
unenforceable contract, in a round about way by framing his action 
in tort. So if a minor purchases goods or enters into contract by 
means of fraudulent misrepresentation as to his age, he is neither 
liable in a contract on account of his minority, nor in a tort for 
fraudulent misrepresentation. The leading case on the subject is R. 

Leslie Ltd. v. Shiel. 


A father is not liable for the torts of his children even while 
they are under age and are living with him. But, however, a father 

may be held liable for two reasons: 

/,*) the child may be his father’s servant so as to bring the 
father within the rule as to employer’s liability. If a father 
sends his son on an errand with a horse and a cart, he 
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will answer for his son’s negligence in driving ; but he 
will be held liable not because he is the father, but 
because he is the employer. Moreover. 

( H ) a father may be liable for his own personal negligence in 
affording or allowing the child an opportunity for doing 
the mischief. So, in Bebee v. Scales, a father supplied his 
son, fifteen years of age with an air-gun and allowed him 
to remain in possession of it after complaints of mischief 
had been received from the neighbours. Thereafter the 
boy accidentally wounded the plaintiff by discharge of the 
gun, and the father was held liable for his own negligence 
in thus supplying his son with the means of negligent 
mischief. 

(5) LUNATICS: There are no adequate authorities as to 
the liability of lunatics for torts committed by them. That being the 
case, it seems that on principle lunacy although not in itself ground 
of exemption, like infancy, it operates as evidence only that the 
requisite mental state is not present. Thus in wrongs based on 
malice, or some special intent such as deceit, lunacy may be good 
defence as disproving the existence of any such malice or intent. 

But in wrongs of voluntary interference with the person or 
property of another person like trespass, an assault, conversion or 
defamation, it is no defence that the defendant was under an 
instance delusion. If, however, the lunacy of the defendant is of so 
extreme a type as to exclude the possibility of any genuine intention 
to the act complained of, there is no voluntary act at all and 
therefore no liability. Mischief done by an epileptic in one of his 
paroxysms, or by a fever patient in his delirium, or by a 
somnambulist in his sleep, is presumably not actionable. 

In wrongs of absolute liability, there is no reason why lunacy 
should be any defence at all. In wrongs dependent upon negligence, 
the conduct of the defendant should be judged by reference to this 
knowledge or means of knowledge. Lunaiscy, therefore may be 
relevant as evidence that the necessary knowledge did not exist. 

(6) AMBASSADORS : A public minister duly accredited to 
the British sovereign by a sovereign State is immune from all 
liability to be sued in civil actions; except in cases in which he 
submits to or invites the jurisdiction of the Courts. Any writ issued 
against him is absolutely null and void. It should, however, be noted 
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that diplomatic privilege does not give immunity from legal liability 
but only exempt them from local jurisdiction. 


Q. 18. Discuss the liability in tort of the sovereign or a 
foreign sovereign for acts committed or omitted by them. 


Ans. SOVEREIGN: The position of the sovereign in the 
English Constitution is that the King can do no wrong. Not only is 
this principle very ancient, but is also very fundamental in 
determining the liability in torts of the king of England, whereby the 
constitutional independence of the Crown is guaranteed. Therefore 
anything that is exceptionable in the conduct of public affairs is not 
to be imputed to the King, nor is he answerable for it personally to 
the people. "He (the King) is not liable to be sued civilly or 
criminally, for a supposed wrong. That which the sovereign does 
personally, the law presumes will not be wrong; that which a 
sovereign does by command to his servants, cannot be a wrong in 
the sovereign, because, if the command is unlawful, it is in law no 
command and the servant is responsible for the unlawful act, the 
same as if there had been no command." No action in tort can lie 
against the Crown. The principle of liability of the master for the act 
of his servant does not apply to the Crown. 


The Crown Proceedings Act, 1947, has, however, effected a 
change in the law of England in this regard. Nothing in the Act 
authorises proceedings in tort against the Crown in its pnvate 
capacity <S. 40) or affects the powers or authorities exercisable by 
virtue of the prerogative of the Crown or conferred upon the Crown 
by statute. (S if) Subject to this, the Act provides that the Crown 
shall be subject to all those liabilities in tort to which, if were 
person of full age and capacity, it would be subject :~ 

(i) in respect of torts committed by its servants or agents, 
nrovided that the act or omission of the servant or agent 
would, apart from the Act, have given rise to a cause of 
action in tort against the servant or agent or against his 


estate; 

(ii) in respect of any breach of those duties which a person 
owes to his servant or agents at common law by reason of 
being their employer; 

(iii) in respect of any breach of the duties attaching at 
common law to the ownership, occupation, possession or 
control of property. Liability in tort also extends to 


r 
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breach by the Crown of a statutory duty. Tho law as to 
indemnity and contribution as between joint tort-feasors 
shall be enforceable by or against the Crown and the law 
Reform (Contributory Negligence) Act, 1945, hinds the 
Crown. 

FOREIGN SOVEREIGNS : As regards action in tort by or 
against a foreign sovereign, the rule of the English Law is that no 
Court in England has any jurisdiction over an independent foreign 
sovereign, unless he submits to the jurisdiction of the Court. For this 
purpose, no distinction is made between an independent foreign 
sovereign of a small or big territory: all sovereigns are equal and are 
treated alike. No English Court can entertain an action against a 
foreign sovereign for anything done, or omitted to be done, by him in 
his public capacity as representative of the nation of which he is the 
head. 


Under the Constitution of Pakistan 1973 the President, 
Governor, and the Ministers shall not be answerable to any Court: 

(i) for the exercise and performance of the powers and 
duties of their offices ; or 

(ii) for any act done or purporting to be done by them in the 
exercise and performance of those powers and duties. 


CHAPTER 4 

GENERAL DEFENCE 

Q. 19. What is an Act of State ? State the Pakistan 
Law as to the liability for it. 

Ans. ACT OF STATE : An act of the State is an injury done 
against an alien, by a servant of the Crown, and either precisely 
authorised or subsequently ratified by the Crown on State policy, 
which would otherwise constitute a wrong, but being done under 
State Policy, is not cognizable by any municipal Court. 

An act of State is different fundamentally from an act of 
sovereign authority. An act of State operates extra-territorially. Its 
legal title is not any municipal law but the over-riding sovereignty of 
the State. It does not deal with the subjects of the State but deals 
with aliens or foreigners who cannot seek the protection of the 
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municipal law. It is difficult to conceive an Act of State as between a 
Sovereign and his subjects. If Government justifies its acts under 
colour of title and that title arises from a municipal law, that act can 
nevet be an Act of the State. Its legality and validity must be tested 
by municipal law and in municipal Courts. 

Same principels apply in Pakistan also. The Government 
cannot be held civilly liable to the tortious acts committed by officers 
in the performance of duties imposed upon them by the Legislature. 

Q. 20. "A person cannot complain of a wrong which is 
authorised by the Legislature." Comment. 

Ans. No action lies for what is demnum sine -injuria ; the 
remedy is to apply for compensation under the provisions of the 
statute legalizing what would otherwise be wrong. The principle is 
thatrthe act is not wrongful, not because it js for a public purpose, 
but because it is authorised by the Legislature. If no compensation is 
provided by the law that affords a reason (though not a conclusive 
one) that the intention of the Legislature was not that the thing 
should be done at all events, but only that it should be done, if 1 
could be done, without injury to others. But the powers conferred by 
the Legislature should be exercised with judgment and caution so 
that no unnecessary damage be done. If the damage could have been 
prevented by the reasonable exercise of the power conferred, an 
action can be maintained. 

Where the terms of a statute are not imperative, but 
permissive, the fair inference is that the Legislature intended that 
the discretion, as to the use of general powers thereby conferred, 
should be exercised in strict conformity with private rights. A person 
seeking the protection of an Act cannot claim that his conduct has 
any relation to the "execution to the Act", if he knowingly and 
intentionally acts in contravention of its provisions. • 

. * •/ , . *3 * ‘ 

IMPORTANT CASES : In an action by occupiers of houses 
near a railway station for nuisance by noises and annoyance caused 
by cattle and drivers on the company s land it was held that the 
company was authorised to do what they did, and were not bound to 
choose a site more convenient to other persons, and that the 
adjoining occupiers were not entitled to an injunction to restrain the 
company. But a railway cannot build workshops so situated as to 
cause nuisance. .- 
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Q. 21. Are Judges immune from Liability in Tort? 
Discuss with special reference to Pakistan Law. 

Ans. LIABILITY OF JUDGES IN TORTS : No action lies 
for acts done or words spoken by a Judge in the exercise of his 
judicial office, although his motive is malicious and the acts or words 
are not done or spoken in the honest exercise of his office. The 
doctrine has been jealously observed because it is one of the 
essentials for the competent and impartial functioning of the 
judiciary that the judges who are appointed to administer law should 
be permitted to administer it under the protection of the law 
independently and freely without fear or favour. How could a Judge 
so exercise his office if he were in daily and hourly fear of an action 
being brought against him, and of having the question submitted to 
a jury whether a matter on which he had commented judicially was " 
or was not relevant to the case before him. 

Pakistan Law: Under the Judicial Officers Protection Act 
of 1850, "No Judge, Magistrate, Justice of the Peace, Collector, or 
other person acting judicially, shall be liable to be sued in any Civil 
Court for any act done or ordered to be done by him in the discharge 
of his judicial duty, whether or not within the limits of his 
jurisdiction: provided that he, at the time, in good faith, believed 
himself to have jurisdiction to do or order the act complained of." 
Similarly, "no officer of any Court or other person bound to execute 
the lawful warrants or orders of any such Judge, Magistrate, Justice 
of the Peace, Collector, or other person acting judicially, shall be 
liable to be sued in any Civil Court for execution of any warrants or 
order, which he Would be bound to execute, if within jurisdiction of 
the person issuing the same." 

If an act done or ordered to be done by a judicial officer in the 
discharge of his judicial duties is within the limits of his jurisdiction, 

, he is protected whether or not he has discharged those duties , 
erroneously, irregularly, or even illegally or without believing in 
good faith that he had jurisdiction to do the act complained of. If 
such an act is without the limits of the officer’s jurisdiction, he is 
protected if, at the time of doing or ordering it, he, in good fait , 
believed himself to have jurisdiction to do or order it. 

^ Q. 22. How far is Inevitable accident a valid defence 
to an action of tort ? '' 
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Ans. INEVITABLE ACCIDENT: An ‘inevitable accident: 
or ‘unavoidable accident’ is that which could not possibly be 
prevented by the exercise of ordinary care, caution and skill, it 
means an accident physically unavoidable. It is, in general, a good 
defence to an action of tort. It does not apply to anything which 
either party might have avoided. In order to constitute an inevitable 
accident it is necessary that the accident should not have been 
capable of being prevented by ordinary skill and diligence. Thus 
where the defendant’s cattle, while being driven by his servant in 
public highway, ran away by the barking of a dog and became so un¬ 
manageable that the servant could not stop them and while 
successfully trying to turn a corner they knocked and injured the 
plaintiff who was in the highway, it was held that no action was 
maintainable of the plaintiff for the servant had done his best under 
the circumstances. Again in Stanely v. Powell the e en an , w o 
was one of a shooting party, fired at a peasant. One of the pelle s 
from his gun glanced off the bough of a tree and accidentally 
wounded the plaintiff, who was engaged in carrying cartridges an 
game for the party. It was held that the defendant was not liable. 

Thus inevitable accident is generally a good defence. 
Nevertheless, it is no defence at all'in certain torts. It is usually 
spoken of as a ‘defence 1 , but in reality, the plea amounts to denial of 
liability. Want of proof by the plaintiff of the defendant s intent o 
negligence necessarily leads to a finding that the iiyuiy >s the result 
of inevitable accident. As already pointed out, in cases of absolute 
liability, as in Rylands v. Fletcher, inevitable accident is no excuse 
unless it assumes the form of Act of God. 

Q. 23. (1) Explain the following maxims : 

(1) Volenti non fit iqjpria ; and 

> , 

(U ) Qui facit per alium facit per se. 

(2) X is employed In a stone quarry owned by Y. X 
works therewith the knowledge of the fact that he is 
exposed to risk by reason of the negligent practice of the 
defendant. Y in swinging stones over the quarrymen’s heads 
bv means of a crane. Stones fall on X from the crane, X is 
thereby injured severely. Can X sue Y? Give reasons. 

Ans. U) (i) VOLENTI NON FIT INJURIA : This maxim 
means that voluntarily incurred harm does not constitute legal 
injury and hence it is not actionable. "A man cannot* complain of 
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harm to the chances of which he has exposed himself with 
knowledge and of his free-will." The maxim is based on principles of 
justice and good sense. The maxim applies to intentional acts which 
would otherwise be tortious. A trespasser, having knowledge that 
there are spring-guns in the wood, although he be ignorant of the 
particular spots where they are placed, cannot maintain an action for 
an injury received in consequence of his accidentally treading on the 
latent wire communicating with the gun and thereby letting it For 
he voluntarily exposes himself to the mischief which has happened. 
But a person, who, climbs over a wall in pursuit of stray fowl and is 
shot by a spring-gun, set without notice, can recover damages. 

The underlying principle of the maxim finds its manifestation 
daily on the acts of persons who undertake risk with express or 
implied consent. For instance, the maxim protects the surgeon who 
amputates a limb, the football player, boxer or fencer who cause 
bodily harm so long as they abide by the rules of the game. 

Again the maxim applies to consent to run the risk of harm 
which would otherwise be actionable. Thus a master is not liable for 
injury done to a servant, if the servant had undertaken the service 
knowing the risk incidental thereto. The maxim is volenti non fit 
iiyura and not, scienti non fit injuria, consent to run the risk cannot 
be inferred from mere knowledge of the danger. This principle was 
established in the leading case of Smith v. Baker. In that case the 
plaintiff was working at the bottom of a cutting from which stones 
were being raised by a crane. The stones were often swung over the 
heads of the men below, and on one occasion a stone fell below and 
injured the plaintiff, who due to his absorption in the work had not 
noticed that the Stoned were being swung. Both he and his employer 
knew that there was a risk of the stones falling. It was held that the 
plaintiff could recover as he could not be deemed to have consented 
to the particular danger which caused the injury. A good illustration 
is the task of house-breaking. We have all of us watched its 
performance during the war on bomb-shattered buildings in the 
course of demolition and marvelled at its danger. The task of a 
house-breaker is similar. But in contracts of employment where the 
service is hazardous, and for that reason highly paid, it is not easy to 
imagine a circumstance in which the hazard causing the hurt to the 
servant is also attributable to the negligence of the master and 
unless it is so, the servant who is injured suffers no injuria in the 
legal sense of actionable wrong, which is the condition of maxim." 
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According to the case of Ghulam Qadir v. Azim Bakhsh, P L 
D 1969 B J 20, the right of action in respect of a tort arises out of 
the duty of a citizen as to exercise his own rights and perform his 
own duties that he shall not without legal justification or excuse 
injure the legctl rights of others, and is accoidingly given to the 
person injured in respect of such violation of his rights as is without 

• legal justification or excuse. If the person who suffers from the 
injury, being of competent age and understanding, has with full 
knowledge of the duty owed to him and of the breach of it and the 
resulting risk, himself voluntarily incurred the risk so that the 
proximate cause of the injury may reasonably be said to have been 

- his ov. n voluntary act, then, whether the consent estops him from 
claiming or not, the person who has committed the breach pf duty 
can defend himself on the ground that volenti non fit injuria. This 
maxim has a double application. It applies, in the first place, to 
intentional act which would otherwise be tortious; consent, for 
example, to an entry on land or goods which would othenvise be a 
trespass, consent to physical harm which would otherwise be an 
assault, as in the case of a boxing match or a surgical operation, or 
consent to the publication of a defamatory statement which would 
otherwise be actionable. The maxim applies, in the second place, to 
consent to run the risk of intentional harm. Thus consent may 
deprive a plaintiff of a right of action in trespass which he would 
otherwise have had for an injury inflicted accidentally. So spectators 
of cricket, football, hockey, and polo matchs, at motor races and 
flying meetings take upon themselves the risk of such perils as may 
reasonably be expected to occur at such meetings as well as the risk 
of improbable accidents. So again he who goes upon a golf-course, 
whether as player, caddie or spectator, takes upon himself the risk ot 
harm from the dangers naturally incidental to presence on a golf- 
course but not the risk of injury by the negligent acts of other 
persons playing there. In a suit for damages and perpetual 
injunction brought by A against B it was averred that a drain for 
removing water constructed by B behind his house was causing 
damage to A’s house due to leakage in the drain. In reply B asserted 
that the drain was constructed as desired by A after a settlement had 

• been reached between him and A prior to the institution of the suit 
and as such, it was urged, A was estopped from filing the suit on the 
principles of volenti non fit injuria. It was held that the plaintiff had 
no doubt agreed to the construction of the drain at the back of his 
house for flow of appellant’s water, but he has nowhere agreed to 

, have a drain which is not leakproof or which would result in regulai 
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percolation and seepage of water in the foundations of his house 
resulting in cracks. 

LIMITATIONS TO THE MAXIM: There are certain 
limitations to the application of this maxim, namely 

(/) No consent can legalise an unlawful act, e.g., fighting 
with naked fists, a kicking match, or a duel with sharp 
words. 

( ii ) The martim is inapplicable to the case of an action based 
on a breach of statutory duty. 

(iii) The maxim does not apply where the plaintiff has, 
under an exigency caused by the defendant’s wrongful 
misconduct, consciously and deliberately faced a risk, 
even of death, to rescue another from imminent danger 
of personal injury or death, whether the person 
endangered is one to whom he owes a duty of 
protection, as member of his family or is a mere 
stranger to whom he owes no such special duty. 

(iv) Generally the maxim does not apply to cases of 
negligence. 

(ii) QUI FACIT PER ALIUM FACIT PER SE: The 
maxim means: A person who employs another to do an act is liable 
for any tort committed by such agent in the course of his 
employment as fully as if the employer had himself committed the 
tort. A principal is not, however, answerable for every tort of his 
agent. If the agent is employed to commit a tort the principal is 
clearly liable. If the agent is employed to do a thing not in itself 
wrongful, and in the course of doing that thing for which he is 
employed he commits a tort, the extent of the principal’s liability 
'depends, partly on whether the agent is a servant or an independent 
contractor. Where two ladies, owners of a carriage, hired horses 
from a livery stable and with the horses a driver, whom they put into 
their livery, but to whom they did not pay wages, it was held that the 
driver was not their servant and they were not liable of his 
negligence'. But where an owner of a carriage was supplied by a 
livery stable-keeper with a driver (who was in his employment as a 
coachman) and the owner of the carriage was also owner o t e 
horse and harness, it was held that the driver was the servant o e 
owner of the carriage. The test to be applied to ascertain we er a 
person doing work for another is or is not his servant is to consi er 
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whether the master has complete control of him as to the way h e 
does his work. If he has, the person employed is a servant, and the 
master is liable for the consequences. 

(2) PROBLEM: The facts are from the leading case of 
Smith v. Baker first discussed above. It was held in this case that X 
could sue and recover damages from Y, and the principle of Volenti 
non fit injuria would not avail the defendant in such a case where 
the risk to the employee has been created or enhanced by the 
negligence of the employer. 

Q. 24. How far is "Mistake" a good defence to an 
action of tort? Distinguish it from inevitable accident. 

Ans. MISTAKE : Mistake of law is generally no defence to 
criminal as well as civil liability. Mistakes of fact can be a good 
defence of criminal liability (under Chapter IV of the P.P.C.) but it 
cannot be a successful defence in all cases of torts. For instance, an 
officer who executes a warrant against the wrong man by mistake is 
not guilty of crime, but he will be liable in an action for false 
imprisonment. In the case of tort mistake can be an excuse only in 
those cases where an unlawful intent or motive is an essential 
ingredient, for instance, a mistaken but an honest statement on a 
privileged occasion, a criminal prosecution instituted by mistake. In 
some cases even an honest mistake is not available as a valid 

defence. 

DIFFERECE BETWEEN MISTAKE AND INEVITABLE 
ACCIDENT : The intention of the wrongdoer is the main element 
which distinguishes mistake from inevitable accident. In the former 
the defendant intentionally does the act which constitutes the tort, 
whereas in the latter the act was done by him believing in good faith 
that he was justified in doing it. In the case of inevitable accident, on 
the other hand, the defence is that the effect was not intended. For 
instance in an action for bodily harm the plaintiff has ordinarily to 
prove intent or negligence of the defendant; and if he fails to do so 
his injury may be said to be an inevitable accident. 

Q. 25. How far are following good defences, in an 
action of tort: 

(1) Exercise of common rights, (2) . Plaintiff a 
wrongdoer; (3) Acts causing slight harm ? 
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Ans. (1) EXERCISE OF COMMON RIGHT: The 

exercise of an ordinary right is no wrong even if it causes damage, 
provided that it is exercised in a lawful manner and for a lawful 
object. This is one of the rules to which is applied the maxi nr 
damnum sine injuria. Like inevitable accident, it in reality is not a 
defence but a denial of a breach of duty or a violation of right, for 
instance, when a person builds on his land and shuts off light to a 
new house of his neighbour, or opens a new shop and ruins an older 
rival. Competition with all its drawback, not only between 
individuals but between associations and between them and 
individuals is permissible, provided nobody’s rights are infringed, 
because fair competition is itself no ground of action, whatever 
damage it may cause. Under-selling is not a wrong, though the seller 
may sell some article at unremunerative prices to attract customers, 
nor is it a wrong to offer advantages to customers who will deal with 
a trading company to the exclusion of its rival. 

Similarly, no use of property, which would be legal can 
become illegal because it is prompted by a motive which is improper 
or even malicious. For instance, the disturbance or removal of the 
soil in a man’s own land, though it is the means (by percolation) of 
drying up his neighbour’s spring or well, does not constitute the 
invasion of legal right and will not sustain an action. 

< (2) PLAINTIFF, A WRONG DOER: "A plaintiff is not 

disabled from recovering by reason of being himself a wrong-doer, 
unless some unlawful act or conduct on his own part is connected 
with the harm suffered by him as part of the same transaction". 
(Pollock). Though it is not a defence by itself, it may be evidence of 
the plaintiffs consent or contributory negligence. A trespasser is 
liable to an action for the injury which he does, but he does not 
forfeit his right of action for and injury sustained. 

(3) ACTS CAUSING SLIGHT HARM: Courts of Justice 
generally do not take trifling and immaterial matters into account 
except when it is an injury to a legal right. This principle is based on 
the maxim de minimis non curat lex (the law does not take account 
of trifles) and it has been recognised by the Pakistan Penal Code in 
Sec. 95, as applicable to the Criminal law. 

Q. 26. What is a Private Defence? How far it is a valid 
defence ? 
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Ans. PRIVATE DEFENCE: Reasonable defence of one¬ 
self, of one’s property and of those whom one is bound to protect 
negatives any liability in tort. The right extends to the protection of 
one’s spouse and family and defence of the servant by the master or 
vice versa, but the violence done by way of self-protection must be 
proportionate to warding of the harm which is threatened. On the 
one hand one is not certainly bound until a threatened blow falls 
before one hits in self-defence, thus one’s blow may be justified at 
the shaking of stick of the assailant uttering taunts at the same time 
On the other hand every threat will not justify a blow in self-defence, 
still less can B be excused "if upon a little blow given by A to B, B 
gives him a blow that maims him.’" 

Illustration: A scares away ‘crows from his land. The crows 
settle on B’s land and devour his crops. Here A is not liable because 
every person has a right to defend his property against an unlawful 
harm. 

Actual possession whether with a good title or not or the right 
to possession of property is necessary to justify force in keeping out a 
trespasser. As regards the right of private defence as to animals, the 
burden of proof is on the defendant to justify the shooting. The 
defendant must prove that the assailants animal was attacking the 
animals or that if it were left at large it would renew the attack, 
secondly there was not other practicable mode or that having regard 
tp all the circumstances in which one was placed, one acted 
reasonably. The broad test in "Private defence is reasonableness." 

Q. 27. What is Necessity? How far is necessity a good 
defence in an action for tort ? 

' Ans. NECESSITY: In order to understand necessity, one 
should see the distinction between necessity and private defence and 
between necessity and inevitable accident. 

difference between necessity and 

INEVITABLE ACCIDENT: Necessity differs from private 
defence as in necessity the harm inflicted on the plaintiff was not 
provoked by any actual or threatened illegal wrong on the plaintiffs 
part and what the defendant did may be entirely for the good of 
other people and not necessarily for the protection of himself or his 
property. 
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It differs from inevitable accident in that in necessity the 
harm is intended. Its basis is mixture of charity, the maintenance of 
the public good and self-protection. 

The measures which are taken must be reasonable. The 
interference with another’s property must be reasonably necessary 
at the moment, though subsequent events may show otherwise. 
Actual physical compulsion as distinct from mere threat of it is a 
defence of necessity. 

The common example of necessity is pulling down of a house 
on fire to prevent further spread of fire to other property, destroying 
a building made ruinous by fire to prevent its collapse into the 
highway; throwing goods overboard to lighten a ship in a storm; and 
assistance, medical or otherwise, rendered to a person unconscious 
at the time. 

Q. 28. In what ways is "Private defence" different 
from "Necessity"? Illustrate the rule that necessity 
negatives liability in tort. 

Ans. DIFFERENCE BETWEEN PRIVATE DEFENCE 
AND NECESSITY : In private defence, the defendant, finding that 
danger is imminent, does or threaten to do something against the 
plaintiff’s person or property. But his actions should in no case be 
out of proportion to the apperent urgency of the occasion. In 
necessity "the harm inflicted on the plaintiff was not provoked by an 
actual or threatened illegal wrong on the plaintiffs part and that 
what the defendant did may be entirely for the good of other people 
and not necessarily for the protection of himself for his property." 
The principle of the defence of necessity is far-reaching in law and 
enters into many defences appearing under different labels, e.g., 
executive or military authority in times of war of rebellion, self- 
defence. 

RULE OF NECESSITY NEGATIVES LIABILITY: The 
rule that necessity negatives liability is based on the maxim salus 
populi supremo, lex (the welfare of the people is the supreme law), a 
maxim founded on the implied assent on the part of every member 
of society, that his own individual welfare shall, in cases of necessity, 
yield to that of the community and that his property, liberty and life 
shall, under certain circumstances, be placed in jeopardy or even 
sacrificed for public good. Illustrations of the principle are found in 
measures adopted in times of danger or emergency when we throw 
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water on a house on fire or pul it down to prevent the fire spreading 
When the master of a ship uses force to preserve order and safety 0 f 
the ship, or throws cargo overboard to save a ship in danger during a 
storm, when a prisoner on hunger-strike is forcibly fed, when first 
aid is rendered to peison injured in an accident even performing an 
operation on him without his consent or knowledge for saving his 
life. It is only in cases of existing immediate and overwhelming 
public necessity that any such right exists. 


CHAPTER 5 

DISCHARGE OF TORTS 

Q. 29. Explain fully the maxim "Actio personalis 
maritur cum persona." What is the effect of the maxim in 
the following cases 

(1) Where the person who is wronged dies; and (2) 
Where the wrong-doer dies ? 

Ans. ACTIO PERSONALIS MARITUR CUM 
PERSONA: This maxim means "a personal action dies with the 
person". It is generally applicable to torts and prevents 
representatives of the deceased from suing for the suffering and 
pecuniary loss caused to him during his life-time by reason of the 
injury of which he ultimately died. The maxim was originally 
introduced to prevent actions of a penal character like trespass and 
its offshoots being brought after the death of the wrong-doer against 
his representatives. At common law, if an injury were done either of 
the person or property of another, for which damages only could be 
recovered in satisfaction, the action died with the person to whom, 
or by whom, the wrong was done. As regards all actions especially 
based on tort, the principle was inflexibly applied. But this rule does 
not apply to an action for a breach of contract. When a passenger 
was injured by the negligence of a railway company and died of the 
injuries sometime afterwards, it was held that his executor could 
recover damages for the breach of contract the loss caused to his 
personal estate during his life-time by way of medical expenses and 
his inability to attend to business. 

» 

(1) Death of the person wronged: The case of action 
which the person wronged might have maintained for his mental or 
personal sufferings dies with him. At common law no one can 
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recover damages for the death of another. This rule has been 
enunciated in the case of Baker v. Bolten. "In a Civil Court the death 
of human being could not be complained of as an injury." A husband, 
parent or master cannot recover damages in respect of instantaneous 
death of a wife, child, or servant. 

(2) Death of wrong-doer : Under the Law (Miscellaneous 
Provisions) Act, 1934, on the death of any person all causes of action 
subsisting against him shall survive against his estate, except action 
for defamation, seduction, inducing one spouse to leave or remain 
apart from the other, and claim for damages for adultery. 

Pakistan Law: The Succession Act, 1925 enacts in Section 
306 that all cases of action survive except for defamation, assault and 
other personal injuries not causing the death of the party. So an 
action for libel or malicious prosecution abates on the death of either 
party, but an action for the recovery of property or damages for 
conversion survives. The Legal Representative’s Suit Act. 1855 
allows action against the representative of the deceased for any 
wrong committed by him during his life-time within one year before 
his death. 

Q. 30. What are the Statutory exceptions to the 
maxim actio personalis moritur cum persona ? 

Ans. STATUTORY EXCEPTIONS TO THE MAXIM : At 

common law in the case of the death of the person wronged, his 
executors or administrators cannot maintain an action. But there 
are certain statutory exceptions to it. 

(1) Under the Law Reform (Miscellaneous Provisions) Act, 
1934 on the death of any person all causes of action vested in him 
shall survive for the benefit of his estate: except actions for (1) 
defamation, (2) seduction, (3) inducing one spouse to leave or remain 
apart from the other, and (4) claim for damages for adultery. 

The Fatal Accident Act enables the executor or administrator 
of a person whose death is caused by the wrongful act, neglect, or 
default of another, to bring an action for the benefit of the wife, 
husband, or child of the deceased. 

(2) By the Workmen’s Compensation Acts, 1925 to 1930, the 
dependants of a'workman can claim compensation where the 
workman dies from injury which if he had survived would have 
given him a claim to compensation. 
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Pakistan Law : Under Section 306 of the Succession Act 
1925, all rights to prosecute any action existing in favour of deceased 
person survive his executors or administrators, except an action for- 

(i) defamation; 

Hi) assault; 

(iii) personal injuries not causing the death of the party. 

In the case of death of the wrong-doer, at common law, no 
action could be maintained against the executors or administrators 
of a wrong-doer, for torts, such as trespass to goods, false 
imprisonment, assault and battery, malicious prosecution, slander, 
fraud or negligence. But where property, or the proceeds or value of 
property, belonging to another, have been appropriated by the 
wrong-doer and added to his own estate or moneys, the estate will be 
liable to the extent to which it has been augmented. - 

Pakistan Lpw: In this case also Section 306 of the 
Succession Act will be applicable. 

Q. 31. In how many ways can a vested right to action 
for tort be discharged? Explain each of them. 

Ans. DISCHARGE OF VESTED RIGHT : A vested right 
to an action for tort may be discharged in the following 
circumstances :-- 

(1) Death of parties: At common law if an act is done 
either to the person or property of another, for which damages only 
could be recovered then the right of abtion dies with the death of the 
person to whom or by whom, the wrong is done. This principle is 
embodied in the maxim actio personalis moritur cum persona (a 
personal right of action dies with the person). 

(2) Waiver by election : If a person has several remedies 
for the same wrong but chooses only one of them, the other remedies 
are taken to have been waived. Thus if the defendant, obtains the 
plaintiffs money by fraud or other wrong, the plaintiff may sue him 
in tort or the money he had received. Among torts which can be 
waived are conversion, trespass to land or goods, deceit, action for 
extorting money by threats. There are torts to which process of 
waiver cannot be applied, e.g., defamation, assault, etc. 

(3) Accord and satisfaction : An accord is an agreement 
between two or more persons, one of whom has a right of action 
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against the other, that the latter shall render t 

something in satisfaction on the right of action Wh fu' ^ aCCept 

is reached at and satisfaction isobWdTt U cLied *"7^ 
satisfaction and it bars further right to action. d ' d ^ 

having^a right^against another gives up hi^right^nd 

the other of his liability. P g and thus dlsc *>arges 


a claim 5 fiilt C o q r U ab^inr f * * Pmon haVlng ri ^ ht *> enforce 

a claim tai s or abstains from enforcing it for a length of time the 

other may Uke hat as a waiver or abandonment of the right It is an 

instance of estoppel and it is founded upon conduct with a 

knowledge of one’s legal rights. 


(6) Judgment recovered: If a wrong is done, and a 
ju gment is recovered in a Court, the judgment is a bar to the 
original cause of action No fresh suit can be brought in respect of it. 
Thus if in an assault a person sustains a broken arm and a broken 
leg, he must sue for both the injuries in the same action. This is 
founded upon the doctrine of res judicata. 


(7) Limitation : An action for a trot must be brought 
within the statutory period prescribed by the statutes of limitation, 
otherwise the right to sue is barred. It is based upon the maxim 
Vigilantibus non dormienbitus jura subvenlunt (Law comes to the 
assistance of the vigilant, not of the sleepy). 


CHAPTER 6 

VICARIOUS LIABILITY 

Q. 32. What is Vicarious Liability? Discuss the 
principles on which the doctrine of Vicarious Liability is 
based. 


Ans. VICARIOUS LIABILITY : As a general rule, a man 
is liable only for his own acts but there are certain circumstances in 
which liabilities attach to him for the wrong committed by others. 
This is called ‘vicarious liability, i.e., liability incurred for, or, instead 
of another. The most common instant is the liability of the master 
for the wrong committed by his rfeivants. In these cases liability is 
joint as well as several. Th p pLjntiff sue *Le actual wr o n g d oer 
kunself, be he a servant (ji - well as his principal. In the 
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words of Salmond, "In general a person is responsible only for | U , 
own acts, but there are exceptional cases in which the law imposts 
on him vicarious responsibility for the acts of others however 
blameless himself." 

LIABILITY OF A PERSON: The liability of a person may 
arise in three ways, namely : 

(1) as having given the authority to commit it; or 

(2) as having stood in some relation, e.g., master and 
servant; principal and agent, etc.; and 

(3) as having abettd the tortious act. 

(1) Authority to commit it : A person may be held liable 
for having authorised another to commit a tort. In such cases he is a 
joint tort-feasor and hence liable. In Gregory v. Piper , the defendant 
employed a labourer to heap rubbish so as to obstruct a right of way 
claimed by another person but in such a matter as not to touch a 
wall belonging to him. But the rubbish, being loose, shingled down 

/ against the wall. The defendant was held liable for ratification-ol 
another’s act. "Again an act done for another by a person not 
assuming to act for himself, but tor such other person though 
without any precedent authority whatever, becomes the act of the 
principal, if subsequently ratified by him." ( Ratanlal > 

In such case the principal is bound by the act, whether that be 
to his advantage or otherwise or whether it be founded on a tort or a 
contract, to the same extent as by, and with all the consequences 
which follow from, the same act done by his previous authority. The 
maxim is omnis ratihabitio retro-trahitur et mandato prion 
acquiparatur (every ratification of an act relates back and thereupon 
becomes equivalent to a previous request). 

(2) As having stood in some relation: Such liability 
arises in the following cases : 

(i). Master and Servant; 

(ij) Owner and independent contractor ; 

(m) Principal and agent; 

• ( iv ) Company and Director ; 

. * 

C v) Firm and Partner; and^ 

N. ’ 
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(vi) Guardian and Ward. 

A master is liable for the tort committed by his servant in the 
latter’s employment. As previously stated, the act need not be to the 
master’s benefit and the act need not be previously authorised by the 
master. 

(3) As having abetted the tort : Those who abet the 
wrong are as much liable for it as those who do it. A person who 
procures the act of another is legally responsible for its 
consequences: 

(i) if he knowingly and for his own ends induces that other 

t * 
person to commit an actionable wrong, or 

(ii) when the act induced is within the right of the immediate 
actor and therefore-not wrongful so far as the actor is 
concerned, but is detrimental to a third party and the 
inducer procures his object by the use of illegal means 
directed against that third party. 

Q. 33. What are the Requisites of a valid ratification 
of tort ? 

Ans. REQUISITES OF VALID RATIFICATION OF 
TORT : An act done for another by a person not assuming to act 
for himself, but for such other person, though without any precedent 
authority whatever, becomes the act of the principal, if subsequently 
ratified by him". ( Ratanlal ). 

Thus there are three requisites which have to be satisfied 
before one person can be held liable for another’s tort on ground of 
ratification 

(i) Only such acts bind a principal by subsequent ratification 
as were done at the time on his behalf. 

(ii) The person ratifying must have full knowledge of its 
tortious character. 

(Hi) An act which is illegal and void is incapable of 
ratification. 

Q. 34. When is a Master liable for Torts committed by 
his Servant ? 

Ans. LIABILITY OF MASTER FOR TORTS 
COMMITTED BY HIS SERVANT : The master is answerable for 
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every such wrong of the servant as is committed in the course of u l( . 
service though no express command or privity of the master | H , 
proved and, also, the wrongful act need not be for the master^ 
benefit. When a servant does an act authorised by his employer to ( j (J 
under certain circumstances and he does it, but in a manner which 
is unauthorised and improper, then the master is liable. The liability 
of the master for the torts committed by the servant is based on the 
maxim respondent superior. This maxim is usually cited in the Law 
of Agency as estoppel to prevent the principal from challenging the 
validity of contracts or other acts of his agent within the scope of the 
latter’s authority. The test of the liability is whether the wrong 
committed by the servant is of the class of acts which are expressly 
! authorised by the employer or is incidental to such acts, or, in other 
words, whether the wrong is an improper mode of doing an act 
which has been authorised". 


According to the case of Muhammad Nawaz v. Province of 
West Pakistan , P L D 1975 B J 11, the master’s liability for the 
negligence of his servant is not a vicarious liability but a liability of 
the master himself owing to his failure to have seen that his work 
was properly and carefully done. Again if a servant disobeys the 
orders of his master it does not .necessarily mean that the servant is 
outside the course of his employment. The distinction is between an 
order which limits the scope of the employment, the disobedience to 
which means that the servant is not in the course of his 
employment, and an order which limits the method, in whiefi the 
duties of the servant shall be performed, the disobedience to which 
does not mean that the servant is outside his employment. Applying 
this test it would be clear that the Assistant Station Master was 
acting in the course of his employment and the respondent is liable 
for his disobedience to the order of attaching the rail-car with the 
train complained of. It has now been settled that the Government is 
liable for the tortious act of its servants. In the case in hand it stan s 
proved on record that the Assistant Station Master committed 
breach of contract of his master and unlawfully and unjustifiably 
detained the reserved rail-car overnight in spite of the fact that all 
the facilities were available at the railway Station to attach the rai - 
car in question with the train. The refusal on the part of the 
Assistant Station Master, therefore, was deliberate and apparently 
mala fide The respondent is thus liable for damages. The damages 
to be assessed on breach of a contractor or in tort have been 
classified as normal and consequential. The normal loss is that loss 
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which every plaintiff in a situation would suffer, the consequential 
loss is that loss which is special to the circumstances of the 
particular plaintiff. In a contract the normal loss can generally be 
stated as the market value of the property, money or services that 
the plaintiff should have received under the contract less either the 
market value of what he does receive or the market value of what 
would he has transferred but for the breach. The plaintiff is thus 
entitled to be compensated for the expenses that he incurred in 
hiring the substitute transport to cover the remaining journey from 
the place of detention to his destination The plaintiff was thus found 
entitled to various sums as damages on the following account 



Rs. 

Breakfast at Khanewal 

114,00 

Lunch at Multan 

190.00 

Bus hire charges 

750.00 

Mental suffering and inconvenience 

8,000.00 


Total: 9,054.00 

Q. 35. To what extent is a 

person employing a 


contractor liable for the contractor’s wrongful act ? 

Ans. LIABILITY OF PERSON FOR CONTRACTOR’S 
WRONGFUL ACT: The person will be liable in the following 
cases, namely 

(z) If the employer retains his control over the contractor, 
and personally interferes and makes himself a party to 
the act which occasions the damage. 

y ' . 

(zz) If the thing contracted to be done is itself illegal. 

(Hi) If a legal or statutory duty is incumbent on the employer, 
and the contractor either omits or imperfectly performs 
such duty. 

(iv) Where the thing contracted to be done, although lawful 
in itself, will be a nuisanqe or is likely, in the ordinary 
course of events, to damage another, or his property, 
unless preventive mearis are adopted and the contractor 
omits to adopt such means. 
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When an independent contractor is employed, the principal j s 
6nly liable for acts which he expressly or impliedly authorises him i.„ 
do. But a person who is under a duty to do, something cannot evad< ; 
that duty by deputing its performance to another. So if a person is 
under an obligation to do something and he employs an agent to do 
is, he is responsible for any neglect of the agent to perform that duty 
properly. So too if a person chooses to do something which will he 
dangerous if not properly done, he must see that the person he 
employs to do it, does it properly. Having authorised the work, he 
cannot escape responsibility for its being carried out in such a 
manner as not to be dangerous. (JJnderhill). 

Q. 36. Write short notes on the vicarious liability of 
the following: 

(1) Director and Company. (2) Partner and Firm; and 
(3) Guardian and Ward; (4) Employee of statutory 
Corporation. 

Ans. VICARIOUS LIABILITIES: Following are the 
vicarious liabilities 

( 1 ) Director and Company: The ordinary principles of 
agency apply to companies which are consequently liable for the 
negligence of their servants, and for torts committed by them in the 
course of their employment. 

(2) Partner and Firm : Both under the English and the 
Pakistan Partnership Acts, a firm is liable for the torts committed by 
its partners in the ordinary course of the business of the firm. In 
Hamlyn v. Houston and Co., a partner, acting on behalf of the firm, 
induced by bribery, a clerk of the plaintiff, a competitor in trade, to 
communicate secret and confidential information regarding the 
plaintiffs business and consequently the plaintiff suffered loss. It 
was held that the firm was liable. 

(3) Guardian and Ward: Guardians are not personally 
liable for torts committed by their minor wards but they can sue for 
personal injuries to them. 

(4) Employee of statutory corporation : According to 
the case of Anwar Hassain v. Agricultural Development Bank of 
Pakistan, P L D 1984 S C 194, if the relationship is the result of a 
contract freely entered into by the contracting parties then the 
principle of master and servant will apply. The principle, however, 
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wiU not apply if some law or statutory rule intervenes and places 

* °z of the parties in the ^ ^ 

the contract. It is on this pnnciple that a Civil servant for whom 
.there are constitutional safeguards, is not governed by the principle 

enf^elnt * “ P ° SSeSSed ° fa le ^ character for the 

enforcement of which he can bring an action. Even where the 

employee is not a civil servant but there are statutory safeguards 

governing his relationship with the employer and placing 

restrictions on the freedom of the parties to act,the general law of 

master and servant will not apply. In such cases the employer would 

be bound to follow the procedure provided for in the statute or the 

statutory rules before terminating the service of the employee and in 

the absence of conformity to such procedure, the termination of 

service would not be clothed with validity and the emplovee will be 

entitled to an action for his reinstatement. Where a corporation is 

set up by a statute but the Government does not reserve to itself the 

power to regulate the conditions of service of the employees under 

the corporation and the statute itself also does not prescribe any 

condition but leaves the matter entirely in the discretion of the 

corporation who is given the power to frame rule and regulations in 

that regard so that the employee is left with no protection under the 

statute itself, then the corporation must be held to be the sole arbiter 

in the matter of prescribing the terms and conditions of its 

employees and competent to deal with them in accordance with the 

terms and conditions so prescribed by it. In such situation the 

employee cannot claim to be a person possessed of any legal 

character within the meaning of Section 42 of the Specific Relief Act 

and in case of his wrongful dismissal from or termination of service 

the principle of master and servant wilfully apply and he can only 

claim damages but not reinstatement to his post. The Bank has 

complete control over its employees to appointment and dismissal 

and their terms and conditions of service and that this control is not 

fettered by any statutory provision. The rule of master and servant 

will, therefore, apply to the case of the servants of the Bank. The 

employee had accepted the employment under the Bank in terms of 

a contract duly executed by him in which the terms contained in the 

letter of offer of appointment had merged. According to this letter of 

offer, the employee was to be "governed by the Rules, Regulations 

and Orders of the Agricultural Development Bank of Pakistan in 

force and as amended from time to time in all matters in respect of 

your service not specially mentioned in this memorandum". It was 

further stipulated that, "The rules, regulations and orders of the 
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Bank shall prevail if there is any conflict between the conditions laid 
down in this office memorandum, and the rules or regulations". The 
rules of the Bank had thus merged and formed part of the contract 
The employee’s employment was, therefore, purely contractual and 
as such he was governed by the principle of master and servant. 

Q. 37. A carman was returning to his employer’s 
office with returned empty cases, A clerk of the same 
employer who was with the carman, induced him when he 
was near home, to turn off in another direction to call at a 
house to pick up something for the clerk while the carman 
was driving in this direction he ran over X, Under the 
general rule, do you consider the employer liable ? 

Ans. The employer is not liable. If the carman had been 
merely going a round-about way home, the master would have been 
liable; but since he started on an entirely new journey on his fellow- 
servant’s account and, could not in any way be said to be carrying 
out his master’s employment, the employer is not liable. 

Q. 38. Explain the doctrine Common employment". 
What are its Exceptions ? 

Ans. COMMON EMPLOYMENT: The following is a clear 
judicial statement of the doctrine. A servant when he engages to 
serve a master, undertakes as between himself and his master, to 
run all the ordinary risks .of the service, including the risk of 
negligence upon the part of a fellow-servant when he is acting in the 
discharge of his duty as servant of him who is the common master of 
both." The servants need not be about the.same kind of work, nor is 
the relative rank of the servants material. C Pollock) 

The doctrine applies only when there is both a common 
master and common employment under that master. CommoD 
employment does not necessarily imply that both servants should be 
engaged in the same or even similar acts or in the same grade of 
employment, so long as the risk of injury from the one is so much a 
natural and necessary consequence of the employment which the 
other accepts, that it must be included in the risks which must be 
contemplated as incident thereto. 

Illustrations: A and B were motor drivers employed by 
defendants to take parties by motor coaches for Liverpool to N. B 
had been told to return to the defendant’s garage at G, the particular 
route of his return being left to his own discretion. On the return 
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journey B for some unknown reason stopped in a street in Liverpool. 
A happened to be returning by the same route and pulling out to B’s 
vehicle, he negligently knocked over and injured B who was 
standing by his own vehicle. B filed a suit for damages against the 
defendants. 

• — i ^ 

A and B were not in common employment when the accident 
happened at Liverpool. B was not more interested in the skill of A 
than in that of the drivers of the myriads of other vehicles in whose 
vicinity he might happen to drive. The risk was the general risk of 
the highway, not the specific risk of the fellow-servant’s negligence. 
Therefore, the defendants were liable, they could not rely on the plea 
of common employment as excluding their liability. 

EXCEPTIONS TO THE DOCTRINE OF COMMON 
EMPLOYMENT: There are certain cases in which the defence of 
common ..employment is not available even for the negligence of a 
fellow servant. We may note the undermentioned cases 

(1) Breach of absolute or statutory duty: In cases to 
where a statute casts a duty on a master, he is bound to perform it, 
and becomes liable for the breach of such statutory obligation. In 
whatever manner the breach might have been occasioned. The rule 
would not apply to claims by workmen for injuries caused by 
breaches of statutory duties. 

(2) Master's negligence: If a master is proved to have 

been guilty of negligence either in selecting his servants whom he 
knew to be incompetent or in retaining servants even after having 
knowledge of their incompetence, even though the initial 
appointment might have been made in ignorance of that fact, he is 
liable to the servant to whom the injury has been caused by a fellow 
servant. The reason is that the injury caused to the fellow servant in 
such circumstances can be attributed to the negligence of the master 
himself. * 

1 

(3) Breach of duty to use reasonable care: Master is 
bound to take reasonable precaution to secure the safety of his 
servants and workmen and disclose to them any hidden danger that 
they may not know of. Although the employer cannot warrant the 
safety of the plant or machinery, he must undertake to use 
reasonable care to ensure that they are safe. 

The defence of common employment cannot be invoked by a 
servant against whom an action has been brought by a fellow 
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servant injured by the negligence of the former. The doctrine gives 
protection only to the employer and none else. 

In Pakistan the doctrine of common employment has been 
nullified to a great extent by the Employer’s Liability Act, 1938. 


CHAPTER 7 

REMEDIES 

Q. 39. What do you understand by Legal Remedy? 
Distinguish between judicial from extra-judicial remedy. 

Ans. LEGAL REMEDY: When a person has sustained a 
legal injury, injuria he may bring an action without being under the 
necessity of proving special damage, because the injury itself is taken 
to imply damage, injuria sine damno. The only requisite of the 
action is that the wrongful action must come under the category of 
wrongs for which the remedy is a civil action for damages. This 
recourse to the law Courts for the vindication of one’s right is called 
"legal remedy". The essential remedy for a tort is an action for 
damages but there are other remedies also, e.g., injunction, specific 
restitution of property, etc. But it is principally the right to damages 
that brings such wrongful acts under the category of torts. 

DISTINCTION BETWEEN JUDICIAL AND EXTRA 
JUDICIAL REMEDIES : Judicial remedies are remedies available 
to a party under the law of the realm, whereas, extra-judicial 
remedies are those which a party avails himself of in some cases of 
torts, by his own acts alone. They are expulsion of a trespasser, re¬ 
entry on land, distress damage feasant, reception of goods and 
abatement of nuisance. 

The ordinary judicial remedies are damages, injunction, 
recovery of possession of property, movable or immovable, and 
declaration of title to property. The writ of habeas corpus is available 
to terminate an illegal imprisonment. The writs of mandamus 
prohibition, quo warranto and certiorari are other writs provided in 
the Constitution for any person whose Fundamental and other 
Rights have been violated. 

Q. 40. State the various Judicial and Extra-judicial 
remedies available to a person for redress for wrong done to 
him. 
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Ans. The following table gives a full perspective of the 
judicial and extra-judicial remedies : 

Remedies 


Judicial 


Extra-judicial 


Damages 


Injunction 


i 

Specific restitution 
of Property 


Interim Temporary Perpetual 


Prohibitory 


Mandatory 


Contemptuous Norminal 


Substantial 


Exemplary, 
punitive or 
vindictive 


• . /** 




Expulsion Re-entry 
of trespasser on land 


Recaption Distress damages 
of goods feasant 


Abatement of nuisance 

JUDICIAL REMEDIES: Judicial remedies are remedies 
which are afforded by the act of law. These remedies are . 

(1) Damages: Damages are the pecuniary compensation 
which the law awards to a person for the inquiry he has sustained by 
the wrongful act of another. They are limited to the loss which a 
person has actually sustained and are designed not only as a 
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satisfaction to the injured person, but likewise as a punishment to 
the guilty to deter him from any such proceedings in future. Th e 
defendant is liable for any damage which is the direct consequence of 
his unlawful act, whether he intended the consequence or not, and 
whether he could have reasonably foreseen it or not. 

(2) Injunction : An injunction is an order of a Court 
restraining the commission, repetition or continuance of a wrongful 
act of defendant. To entitle a party to an injunction he must prove 
either damage or apprehended damage. The apprehended damage 
must involve imminent danger of a substantial kind or injury that 
will be irreparable. 

(3) Specific restitution of property: A man who is 
wrongfully dispossessed of immovable property or of specific 
movable property is entitled to recover the immovable or movable 
property, as the case may be. ( Sections 9 and 10, Specific Relief Act.) 

i 

EXTRA-JUDICIAL REMEDIES : Following are the extra 
Judicial remedies : 

(1) Expulsion of trespasser: It may be forcible but the 
force used must be reasonable and appropriate to the occasion. For 
instance, one cannot lay a trap or a spring-gun to punish a 
trespasser. 

The trespasser should be asked and given a reasonable 
opportunity to depart before force is used to expel him. 

(2) Re-entry on land : A person who is dispossessed from 
his property can re-enter it if he can do so without force. 

(3) Reception of goods is retaking by a lawful owner of goods 
of which he has been wrongfully deprived. The owner may justify an 
assault in order to re-possess himself of them. • 

<4) Distress damage feasant: It is a remedy by which, if 
cattle or other things be on. a man s land encumbering it or 
otherwise doing damage there, he may summarily seize them, 
without legal process, and retain them impounded as a pledge for 
the redress of the injury he has'sustained. Anything animate or 
inanimate, which is wrongfully on the land of another and is doing 
damage, may be distrained for such damage. For instance, 
greyhounds or ferrets chasing and killing rabbits in a w&rren may be 
distrained damage feasant. This right is founded on the principle of 
recompense which justifies a person in retaining that which 
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occasions injury to his property till amends be made by the owner. It 
can be exercised only by a person who has a sufficient-possession of 
land to entitle him to maintain an action of trespass. 

(5) Abatement of nuisance is removal of the nuisance by the 
party injured without recourse to legal proceedings. The removal 
must be (i) peaceable, (ii) without danger to life or limb, and On) if it 
is necessary to enter another’s land to abate the nuisance, where 
the nuisance is a dwelling house in actual occupation on a common, 
after notice to remove the same, unless it is unsafe to wait. 

Q. 41. Explain and illustrate the maxim ubi jus ibi 
remedium. 

Ans. UBI JUS IBI REMEDIUM : The Law of Torts is said 
to be a development of the maxim ubi jus ibi remedium, that is, 
whenever there is a right there is a remedy, or, in other words, there 
is no wrong without a remedy. Jus means "legal authority to do or to 
demand something"; and remedium means the right of action, or the 
means given by law, for the recovery or assertion of a right. The 
maxim does not mean, as it is sometimes supposed, that there is 
legal remedy for every moral or political wrong. If this were its 
meaning, it would be manifestly untrue. There is no legal remedy for 
the breach of a solemn promise not under seal and made without 
consideration; nor for many kinds of verbal slander, though each 
may involve utter ruin, nor for oppressive legislation, though it may 
reduce men practically to slavery: nor for the worst damage to 
person and property inflicted by the most unjust and cruel war. The 
maxim means only that legal wrong and legal remedy are correlated 
terms; and it would be more intelligibly and correctly stated, if it 
were reversed, so as to stand "Where there is no legal remedy, there 
is no legal wrong". 

♦ . , #■ 

The following classical observation of Holt. C.J. may be noted: 
"If the plaintiff has a right he must of necessity have a means to 
vindicate and maintain it, and a remedy if he is injured in the 
exercise or enjoyment of it; and indeed it is a vain thing to imagine a 
right without a remedy; for want of right and want of remedy are 
reciprocal. Every injury imports a damage, though it does not cost 
the party one farthing. For a damage is not merely pecuniary but an 
injury imports a damage, when a person is thereby hindered of his 
right. As in an action for slanderous words, though a man does nc 
lose a penny by reason of the speaking them, yet he shall have a 
action if a man gives another a cuff on the ear, though it costs hi 
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nothing no, not so much as a little disachylon (plaster) yet he shall 
have & action, for it is personal injury. So a man shall have, a„ 
action against anori 3r for riding over h.s ground, though it do hn n 
no damage; for it is an invasion of his properly' .Prior to this cue the 
tradition was characterised by an extreme rigidly or writs and forms 
of action and a strict and liberal exercise of the power conferred by 
the Statute of Westminster. Hence there was a denial of remedy m 
large classes of cases where justice required it and consequently it 
gave rise to the growth of equity jurisdiction. It proceeded on the 
assumption that where no remedy or known form of action was 
available there could be no right in law. 

Q. 42. Explain the term "Damages" and bring out 
clearly the various kinds of damages. 


Ans DAMAGES: Damages as understood in the Law of 
tors are unliquidated damages, that is the pecuniary compensation 
which is not pre-determined which the law allows to a person for 
any injury which he has sustained by the wrongful act of another. 
The right to recover unliquidated damages is an essential and 
distinctive feature of torts. But the defendant is liable for any 
damage which is the "direct" consequence of hrs unlawful act, 
whether he intended the consequence or not, and whether he could 
• have reasonably foreseen it or not. The fact that the damage caused 
' is not exactly the kind of damage one would expect is immaterral, so 
long as the damage is in fact directly traceable to the act, and not due 
to the operation of independent causes having no connection with 
the act, except.that they could not avoid its result. This is, however, 
subject to the rule that damnum should not be too remote. 

KINDS OF DAMAGES: Following are the different kinds 


of damages :~ 

(1) Contemptuous damages: These damages are 
awarded when the Court deems that the particular action should 
never have been brought, and the harm caused is too trivial. 

(2) Nominal damages : Are awarded wherethe purpose of 
the award is the recognition of a legal right infringed. For instance, 
in the case of Ashby v. White the defendant, a returning officer, 
wrongfully refused to register a duly tendered vote of the plaintiff, a 
legally qualified voter, and the candidate for whom the vote was 
tendered was elected and no loss was suffered by the rejection of the 
vote, nevertheless, it was held that an action lay and nominal 
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damages were awarded. Nominal damages are so called because they 
do not bear any relation to the cost and trouble of suing and the sum 
awarded is so small that it is next to nothing in money value. 

(3) Substantial or ordinary damages : Substantial or 
ordinary damages are awarded to fairly compensate the plaintiff for 
the injury he has sustained. Here the aim is not restitution but 
compensation. The measure of damages for any injury should be 
assessed as nearly as possible at a sum of money which would put 
the injured party in the same position as he would have been in, if 
he had not sustained the injury. 

(4) Exemplary, punitive or vindictive 
damages : Exemplary, vindictive or punitive damages are awarded 
wherever the wrong or injury is of a grievous nature, done with a 
high-hand, deliberately to injure, or with words of contumely and 
abuse. Such damages operate as a punishment to the wrong-doer for 
the benefit of the community and also operate as a deterrent to other 
persons of the community. It is, therefore, called punitive or 
vindictive. 

FURTHER CLASSIFICATION OF DAMAGES: The 

damages are also classified as General and special damages. 

GENERAL DAMAGES : General damages are those which 
the law will imply in violation of a legal right. They need not be 
proved by evidence, they arise by inference of law, even though no 
actual pecuniary loss have been or can be shown. If the defendant 
violates any absolute legal right of the plaintiff general damages to at 
least a nominal amount will be implied. 

SPECIAL DAMAGES : The term special damages has three 
different meanings 

CO damage arising out of special circumstances of the case 
which, if property pleaded, may be superadded to the 
general damage; 

(ii) the actual and temporal loss which has, in fact, occurred, 
which is known as express loss, particular damage, 
damage in fact; 

(Hi) actual and particular loss which the plaintiff must prove 
that he has sustained beyond what is sustained by the 
general public in actions brought for a public nuisance. 
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Where special damago is the substance of the plaintiffs quu, 
and he fails to prove such damago, he is precluded from recovering 
ordinary damages, and in all other cases ordinary damages can be 
recorded despite failure to prove special damage. The Court has 
every right to take into consideration in special damage the Tact that 
the plaintiffs normal expectation of life has been materially 
shortened by the injury caused by the negligence of the defendant. If 
such person dies his legal representatives are entitled to claim 
damages for the loss of the deceased’s expectation of life. 


Special damages being the pecuniaiy equivalent of the actual 
loss caused to the plaintiff as a consequence of the defendants 
wrongful act should be specifically alleged in the plaint. The burden 
of proving the special damages is also on the plaintiff. 

' COMPENSATION: According to the case of Mohammad 
Nawaz Khan v. Government of Pakistan, P L O 1978 Pesh. 10, 
plaintiff, a Medical Officer was fired at by constabulary people 
unnecessarily and all details of injuries and their aftereffects weic 
supported by very reliable oral and documentary evidence 
Defendants agreed to payment of compensation of Rs. one lac and 
produced no evidence in rebuttal. Damage caused to plaintiff was so 
serious as not capable of being measured and compensated precisely 
in terms of money. Criterion to assess damages in case of personal 
injuries. Victim is entitled to recover pecuniary losses caused. Victim 
in case of physical pains and mental tortures, i.e., non-pecumaiy 
losses is entitled to recover compensation and not restitution. 


Q. 43. What do you understand by damages being 
Remote? Distinguish between consequential and 
prospective damages. 

Ans. REMOTENESS OF DAMAGES: As pointed out 
already no damages can be allowed for consequences of an act except 
such as are the ‘direct’ consequences of the tort. Injure non remota 
causa sedproximo spectator (in law the immediate or proximate, not 
the remote, cause of any event is regarded). ‘Remoteness’ in an 
action of tort means for the purpose of exclusion of. damages, not 
severance in point of time, but the absence of direct and natural 
causal sequence-the inability to trace in regard to the damage the 
propter hoc in a necessaiy or natural descent from the wrongful act. 
When it is said that the damage is too remote it means that the 
damage and the loss are not, in Lord Campbell’s phrase, 
sufficiently, "concatenated as cause and effect". "The law cannot take 
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account of everything that follows a wrongful actual, it regards some 
subsequent matters as outside the scope of its selection, because ‘it 
were infinite for the law to judge the cause of causes' or 
consequences of consequences". It is clear that damage will be 
considered too remote, when defendant’s act is not the direct cause’ 
of the damage sustained by the plaintiff; when the damage is caused, 
whollyor principally, by the contributory negligence, for instance, of 
the plaintiff himself, and cannot be attributed to the defendant’s 
misconduct. Then there is the case where the damage is the 
wrongful act of an independent third party, such as could not 
naturally be contemplated as likely to spring from the defendant’s 
conduct. 

The principle underlying the maxim novus actus w t ?r*«'riiens 
(the intervention of human activity between defendant's act and its 
consequences) is that there are circumstances when an intervening 
act of a third person, who is no * rne defendant, is in itself enough to 
break the chain of causation between the wrongful act and the 
damage or injury sustaineu by th 

While still on the subject 
noted that if there is in the chain of causation the act of a person 
who is bound by law to decide a matter judicially and independently, 
the consequences of his decision have been held to be too remote 
from the original wrong which occasioned the decision. Thus 
consider the case of a person wrongfully taken into custody and 
brought before a Magistrate. If the person so produced is remanded 
by the Magistrate, the officer wrongfully arresting him ceases to be 
liable by reason of the interposition of the judicial act. 

The leading case on the subject is Polemis and Furness, Withy 
and Co., in re. In this case the defendants chartered the plaintiffs 
vessel to carry a cargo which included a quantity of benzine or 
petrol. Some of the petrol cases leaked on the Voyage and there was 
Petrol vapour in the hold. While shifting some cargo at a port the 
stevedores employed by the charterers negligently knocked a plank 
out of a temporary staging erected in the hold, so that the plank fell 
into the hold and in its fall by striking something caused a spark 
which ignited the petrol vapour and the vessel was completely 
destroyed. It was held that as the fall of the board was due to the 
ne gligence of the charterer’s servant, the charterers were liable for 
all the direct consequences of the negligent act, even though these 
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consequences could not reasonable have been anticipated and that 
they were liable for the loss of the ship. 

difference between consequential and 

PROSPECTIVE DAMAGES : In the case of consequential 
damages the defendant is liable for any damage which is the ‘direct’ 
consequence of his unlawful act, whether he intended the 
consequence or not, and whether he could have reasonably foreseen 
it or not. In the case of prospective damages the plaintiff should be 
compensated for every prospective loss which would naturally result 
from the defendant’s conduct, but not for mere problematical 
damages that may possibly happen, but probably will not. 

What is the principle of the Assessment of 

damages 

Ans. PRINCIPLES OF ASSESSMENT OF 
DAMAGES : "The common law says'that the damages due either 
for breach of contract or for tort are damages which, so far as money 
can compensate, will give the injured party reparation for the 
wrongful act. At common law no damages can be recovered for the 
death of a human being. 

The law does not lay down, expressly, as to what shall be the 
measure of damages in actions of tort; damages, in their very nature 
are to be assessed and determined according to the facts and 
circumstances of the particular wrong and the nature of the tort. In 
England damages are usually assessed and awarded by the jury. In 
Pakistan the trial of an action for tort is by the Civil Court without a 

jury. 

If damage b^s resulted from two or three causes, as from an 
Act of God as well as a negligent act of a party, then the award of 
damages should be apportioned to compensate only jthe injury 
caused the negligent act. When two or more persons are sued 
together as joint tort-feasors, there can be only one decree against 
them. The measure of damage is the aggregate injury caused to the 
plaintiff by the joint act of defendants. 

Where wrong has been committed, the wrong-doer must 
suffer from the impossibility of accurately ascertaining the amount 
of damages. But the plaintiff must give the best evidence to prove 
damages. 
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In Pakistan a Court hearing an appealhas^w^Th^Tthe 
^okjas^can va^ the amount of damages awarded by Z 
Trial Court, though it is a weil-settled practice in England that an 
Appellate Court should not ordinarily do so 

Q. 45. When can two or more wrong-doers be regarded 
as joint tort-feasors? What is the extent of their liability ? 

Ans. WRONG-DOERS AS - ‘ JOINT TORT- 

FEASORS : When two or more persons commit a wrongful act in 
concert, or in pursuance of an unlawful conspiracy, they are said to 
be joint tort-feasors. The liability may also arise vicariously. Such 
joint liability arises under the following circumstances • 

(1) Agency: When one person employs another to do an 
act which turns out to be a tort. 


(2) Vicarious liability, i. e ., liability arising from 
relationship such a master and servant, principal and 
agent, guardian and ward, or other similar relation. 

(3) Joint action : When two or more persons combine 
together acting in concert and commit an act which 
amounts to a tort. 


Persons are not joint tort-feasors if their independent 
wrongful acts have resulted in one damnum. To constitute a joint 
liability the act complained of must be joint and not independent. 

PRINCIPLES OF LIABILITY : As to the extent of liability 
the following principles may be noted : 

(1) Joint tort-feasors are jointly and severally liable for the 
whole damage resulting from the tort. They may be sued 
jointly or severally. If sued jointly, the damages may be 
levied from all or some only. Each is responsible for the 
injury sustained by the common act. 

In the case of Arneil v. Paterson, two dogs, belonging to 
different owners, acting in concert, attacked a flock of sheep and 
injured several. In an action for damages brought against the owners 
of the dogs, one of the defendants put in a defence claiming that he 
was liable for one-half only of the damages. It was held that in law 
each of the dogs occasioned the whole of the damage as the result of 
the two dogs acting together and that consequently each owner was 
responsible for the whole. 


Scanned by CamScanner 



70 


(2) A judgment against one or more of several tort-feasors j, 
a bar to any further action against the others, evet 
though the judgment remains unsatisfied. 

(3) A release granted to one or more of the several tort 
feasors operates as a discharge of the others, the reasot 
being that the cause of action, which was one ant 
indivisible, having been released, all persons otherwis, 
liable thereto are consequently released. 

(4) Under the Law Reform (Married Woman and Tort 
Feasors) Act, 1935, when a judgment is recovered agains 
any tort-feasor it shall not be a bar to an action agains 
any other person who would, if sued, have been hable & 
a joint tort-feasor. 


Q. 46. What is the rule relating to liability foi 
contribution among joint tort-feasors ? 

Ans. LIABILITY FOR CONTRIBUTION AMONG 
JOINT TORT-FEASORS: At common law. no action foi 
contribution was maintainable by one tort-feasor against another, 
although the one who sought contribution nught have been 
compelled to satisfy the full damages. This pnncple was confined ^ 
cases where the person seeking redress must he P r “ umed , " j ia 
known that he was doing an unlawful act, that .s, it extended only tt 
cases of wilful and conscious wrong-doing. The reason for this rule 
was stated to be that any such claim to contribution must be base 
on an implied contract between the tort-feasors, and that sue 
contract was illegal as being made with a view to commit an illegal 
“t The rule, however, has been held not to apply to the following 


C2LS6S I 

(1) Negligence, accident, mistake or their unintentional 

breach of law; 

(2) cases of indemnity, where one man employs another tc 
do acts, not unlawful for asserting a right; 

(3) where one party induces another to do an act which * 
not legally supportable and yet is not clearly in ltselt 

breach of law; 

(4) admiralty actions in cases of collusions ; and 
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^5) cases of directors and promoters of companies who are 
jointly and severally liable for misrepresentations 
contained in a prospectus. 

Now under the Law Reform (Married Women and Tort- 
Feasors) Act, 1935, a tort-feasor may recover contribution from any 
other tort-feasor, whether joint otherwise, liable in respect of the 
same damage. But he is not entitled to recover contribution from 
any other tort-feasor who is entitled to indemnity from the tort¬ 
feasor actually made liable. The amount of contribution recoverable 
from a tort-feasor shall be just and equitable having regard to his 
responsibility for the damage. The Court may exempt any person 
from liability to make contribution or direct that the contribution 
from any person shall amount to complete indemnity. 

Q. 47. Write short notes on- 

(1) Distress damage feasant: (2) Res ipsa loquitur, 

Ans. (1) DISTRESS DAMAGE FEASANT: The phrase 
means the distraint of things doing damage. This right is available to 
the occupier of land with reference to cattle or other things go on to 
his land and cause damage there. He can distrain and keep them as 
security or pledge for payment of compensation for the injury done 
by them. In one case, a railway company was held entitled to seize 
and detain a locomotive engine of another company which was 
wrongfully encumbering its lines. The distrainer may keep the 
cattle in his own premises or send them to the village-pound. The 
rules regarding the right are as follows :~ 

(j) There must be an actionable trespass by cattle. 

• ( ii ) The animal seized should have caused actual damage 
either to person or property on the land. 

(iii) The seizure must be on the land itself and not outside. 

(iv) There can be no distraint of cattle while they are in the 
lawful custody of any persor, e.g., a horse on which 

another is riding. 

\v) Thereis no right of the sale but merely a right to detain 
until payment of compensation. 

(i/i) The distrainer should provide animals distrained with 
food and water. 
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(vii) He cannot sue for trespass as long as he is detaining 
them. But his right is revived if they perish or are lost 
without any fault of him. 

(viii) The owner of the cattle can take them back on payment 
of compensation, but if there in any dispute regarding the 
legality of the seizure of the amount of compensation, hi s 
course is to bring an action of replevin by which he can 
get back the cattle immediately subject to the dispute 
being settled by the decree in the action. 

(2) RES IPSA LOQUITUR : In certain cases, the mere fact 
of the injury or accident is prirna facie evidence of negligence. The 
maxim res ipsa loquitur means, "the thing itself speaks . The leading 
case on the subject is Scott v. London Dock Co., where the plaintiff, 
a customs officer, went into the defendant’s docks on business and in 
passing from one doorway to another, six bags of sugar, which were 
hung by a chain, fell on him. It was held that on these facts 
negligence of the defendant’s servants could be inferred. 

The rule applicable to this case was stated as follows: "Where 
the thing is shown to be under the management of the defendants of 
his servants, and the accident is such as, in the ordinary course of 
things, does not happen if those who have the management use 
proper care; it affords reasonable evidence, in the absence of 
explanation by the defendant, that the accident arose from want of 

care.’, 
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PART II 

TORTS TO PERSON 

CHAPTER 8 

INJURIES TO THE PERSON 

Q. 48. What do you understand by the term "Trespass 
to person" with reference to the Law of Torts ? What are its 
kinds ? 

Ans. TRESPASS TO PERSON : Trespass in its widest 
sense signifies any transgression or offence against the laws of 
nature of society, or of the country relating to man, person or 
property. Any person who commits a trespass to the person of 
another whether by assault, batteiy or false imprisonment, without 
lawful justification, commits a tort. 

KINDS OF TRESPASS TO THE PERSON : The following 
are three kinds of trespass to the person 

(z) assault; 

(ii) battery; 

0 (iii) false imprisonment. 

Q. 49. What do you understand by the terms "Assault" 
and "Battery"? Distinguish between them. 

Ans. ASSAULT: An assault has been defined as "the . 
unlawful laying of hands on another person, or an attempt or offer to 
do a corporal hurt to another, coupled with an apparent present 
ability and intention to do the act. Actual contract not necessary in 
this case though it is essential in case of battery. But it is not every 
threat or attempt that constitutes the tort of assault, for there must 
be the means of carrying out the threat that would render it assault. 

Illustrations (a): If A, who is in a moving train, shakes his 
fist at B he would not be guilty of assault, for B cannot, in the 
circumstances believe that A has the ability to cairy out his threat. 
But in the case where A advances towards B with clenched fist but is 
stopped by C, he would be guilty of assault, because in this case B 
may, in all probability, apprehend that A was coming to strike him 
and, had C not interposed, A would have carried out his threat. 
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(b) A strikes B upon the hand or arm or breast in discourse. It 
is no assault If A holds up his hand against B in a threatening 
manner and says nothing this is an assault. 

Section 351, Pakistan Penal Code defines assault as under:- A 
person is said to commit an assault, if he makes any gesture or any 
preparation intending or knowing it to be likely that such gesture or 
preparation will cause any person present to apprehend that he who 
makes that gesture or preparation is about to use criminal force to 
that person. 

According to Winfield, ‘Assault is an act of the defendant’ 
which causes to the plaintiff reasonable apprehension of the 
infliction of a battery (the intentional application of force to another 
person) on him by the defendant. 

Actual contact is not necessary in an assault. The intention as 
well as the act both are necessary in assault. Thus if one strikes on 
the back of another while talking with another person there is no 
intention to assault but if one intentionally strikes another person 
even though he may miss it, that is assault. If on simply makes a 
gesture and does not strike even, it is assault. But mere saying that 
one would hit another without making any gesture, it is not assault, 
Threats of personal violence which are purely oral and do not lead to 
injury in man’s business or freedom of contract are not actionable at 
all. Pointing a loaded pistol at a person is, of course, an assault. If the 
pistol is not loaded it would not be assault. An assault will still have 
been committed even if the actual blow consequent upon it be 
intercepted or prevented by some third person. 

BATTERY: "A battery is the actual striking of another 
person, or touching him in a rude, angry, revengful or insolent 
manner." In the case of Cole v. Turner Holt, C. J. observed : 

First that the least touching of another in anger is battery. 

Secondly, if two or more meet in a narrow passage, and 
without any violence or design of harm, the One touches the 
other gently, it will be no battery. 

Thirdly, if any of them use violence against the other, to force, 
his way in a rude inordinate manner, it will be a battery; or 
any struggle about the passage to that degree as may do hurt, 
will be a battery. 

Thus a battery includes an assault. 
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--Sectipa 350 of the Pakistan Penal Code defines it as under 

A person is said to commit battery if he actually strikes or touches 
the person of another person in a violent, angry, rude or insolent 
manner. . 

Illustrations : (a) A strikes the horse upon which B is riding. 
The horse bolts and throws B. Here A commits battery. 

( b ) A seizes and lays hold of B so as to restrain him. Here A 
commits battery. 

A battery includes an assault. In battery it is not necessary 
that the force applied should be direct, it may be indirect. Riding a 
horse at a person is an assault but riding against him is a battery. To 
throw water at a person is an assault; if any drop falls upon him it is 
a battery. Pulling away a chair as a practical joke, from one who is 
about to sit on it is probably an assault until he reaches the floor, for 
while he is falling he reasonably excepts that the withdrawal of the 
chair will result in harm to him. When he comes in contact with the 
floor, it is a battery. 

DIFFERENCE BETWEEN ASSAULT AND 
BATTERY : The main distinction between an assault and a battery 
is that in the former actual contract is not necessary, whereas, in the 
latter it is essential. This distinction has been well put in the 
following passage: "to throw water at a person is an assault; if any 
drops fell upon him it is a battery. So, too, riding a horse at person is 
an assault; riding it against him is a battery. Pulling away a chair, as 
a practical joke, from one who is about to sit on it is probably an 
assault until he reaches the floor, for while he is falling the 
reasonably expects that the withdrawal of the chair will result in 
harm to him. When he comes in contact with the floor it is a 
battery." 

Q. 50. When does an Action lie for assault and 
battery? In what circumstances may assault and battery be 
justified? How damages are assessed ? 

Ans. ACTION FOR ASSAULT AND BATTERY: An 
action lies for an assault, and criminal proceedings may also be taken 
against the wrong-doer. The fact that the wrong-doer has been fined 
by a Criminal Court for an assault is no bar to a civil action against 
him for damages. The previous conviction of the wrong-doer in a 
Criminal Court is no evidence to a civil action against him for 
damages and the previous conviction is no evidence of the assault. 
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The factum of the aeeault must be tried in the Civil Ooyrt. However 
a plea of guilty in the Criminal Court may be considered in evidence 

in a Civil Court. 

DEFENCE OPEN IN ASSAULT AND BATTERY : The 
possible defences to assault and battery have been anticipated under 
conditions which in general negative liability in tort. It is not a 
battery to touch a person with no more force than is reasonable in 
order to call his attention to something. To rouse a person who is 
asleep in his cabin on a burning ship is of course no battery. 

JUSTIFICATION OF ASSAULT AND 

BATTERY: Assault and battery may be justified in the following 

cases 

(1) Defence of person : The ordinary rule that a person 
when attacked by another should be permitted to defend himself. 
But the defendant must not reply to the plaintiffs assault or 
trespass with a force and spirit quite disproportionate to the 
provocation. If the reply of counter-attack is given some-time after it 

is no good plea. 

(2) Defence of property: Assault in defence of the 
possession of house or goods and chattels is justifiable, provided to 
more force is used than is reasonably necessary. 

(3) Expulsion of trespasser: If a person comes into the 
house or land of another with force and violence, the owner is 
justified in turning him out without a previous request to depart and 
may use force as is necessaiy, but if he enters quietly, he must be 
fi J requested to retire before hands can be lawfully laid upon him 

to turn him out. 

(4) Retaking of goods : The rightful owner or his servant 

, , . v instifv an assault in order to repossess himself 

of land 0 Osgoods which are wrongfully in the possession of another 
who refuses to deliver them upon request, so long as no unnecessary 

violence is used. 

Lawful correction : If it is done in exercise of parental 
. + „i onthnrirv ie for the correction of a pupil, child 

sssrrwsta.«,«..« - 

chastisement should not be excessive or unreasonable. 
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(6) Leave hud Licences : A man cannot complain of harm 
to the chances of which ho has exposed himself with knowledge and 
of his free will, e.g., boxing, fencing, football playing. 

(7) Preservation of the public peace: A person who 
disturbs public worship or a public meeting or a lawful game may 
lawfully be removed. Here the force used should not be more than 
what is necessary. 

(8) Legal Process : Assault may be justified on the ground 
that it was done in serving legal process, including search under any 
law. 

(9) Damages : The circumstances of time and place as to 
when and where the assault was committed, and the degree of 
personal insult, must be considered in estimating the nature of the 
offence and the amount of damages. It is a greater insult to be beaten 
in a public place than in a private room. The plaintiff is entitled to 
recover by way of general damages compensation for the indignity or 
suffering which the assault has caused. Damages should be in 
accordance with the injury and annoyance caused even though there 
has been serious personal injury. Damages should be exemplary and 
will vary according to the circumstances of each case. 

Q. 51. What is False imprisonment? Discuss adverting 
to leading cases. 

Ans. FALSE IMPRISONMENT : “False imprisonment is a 
total restraint of the liberty of a person, for however, short a time, 
without lawful excuse." The word "false" signifies the unlawful 
character of the restrain. Blackstone defines it as follows: ‘Every 
confinement of the person is an imprisonment, whether it be in a 
common prison, or in a private house, or in the stocks, or even by 
forcibly detaining in the public streets.' 

In the leading case of Bird v. Jones, Coleridge, J. said, A 
prison may have its boundary large or narrow, visible or tangible, or, 
though real, still in the conception only: it may itself be movable or 
fixed but a boundary it must have; and that boundary the party 
imprisoned must be prevented from passing, he must be prevented 
from leaving that place, within the ambit of which the party 
imprisoning could confine him, except by prison reac . 
confusion seems to me to arise from confounding imprisonmen o 
the body with mere loss of freedom; it is one part of the definition 
freedom to be able to go whithersoever one pleases; but 


Scanned by CamScanner 



78 


Law of Torts 

imprisonment is something more than the mere loss of this power it 
includes the notion of restraint within some limits defined by a will 
or power exterior to our own." 

ESSENTIAL ELEMENTS: Two elements are essential to 
constitute the tort of false imprisonment, namely 

(1) the total restriant of the liberty of a person; and 

(2) it must be unlawful. It is also a crime known as "wrongful 
confinement" in the Pakistan Penal Code in Section 340. 

LEADING CASES : Leading cases on the subject are Bird v. 
Jones and West v. Smallwood. In the former part of a bridge, 
generally used as a footway, was appropriated for seats to view a 
boat-race. The plaintiff insisted upon passing along the part so 
appropriated, and attempted to climb over the enclosure. The 
defendant did not let him go from that way but directed him to go 
back into the carriage way and proceed to the other side. But the 
plaintiff refused and remained there for half an houiv It wajThelcT 
that it was no false imprisonment as there was no total restraint. 

In the latter it was held that where a party lays a complaint 
before a Magistrate on a subject-matter over which he has general 
jurisdiction, and the Magistrate grants warrant, upon which the 
party is arrested, the party laying a complaint is not liable as a 
trespasser, although the particular case be 'one in which the 
Magistrate had no authority to act. 

Q. 52. What are the Various defences in an Action for 
false imprisonment ? 

Ans. DEFENCES TO AN ACTION FOR FALSE 
IMPRISONMENT : A trespass to a person whether amounting to 
assault, battery or false imprisonment, may be justified on the 
following grounds 

(i) Self-defence : That the defendant was acting in defence 
of his person or property, provided the force used does 
not exceed that which is reasonably required in the 
circumstances; 

(ii) Preventing breach of peace or making lawful arrests or 
putting down a riot; 

(iii) Escape from lawful custody ; 
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(iv) Assisting Officers of the Law ; 

(i/) Confinement of lunatics ; 

(i ri) Parental or other authority ; 

(vii) Consent--the doctrine of Volenti non fit injuria; 

(viii) • Public authority. 

Q. 53. Discuss the Law of Torts relating to Nervous 
shock. 

Ans. NERVOUS SHOCK: An action lies for injury by 

• • . . 

shock sustained through the medium of the eye or the ear without 
direct' contact. Damages which result from a nervous shock 
occasioned by fright > though unaccompanied by any actual impact 
may be recovered in an action for negligence. It is not necessaiy that 
the shock should be sustained from a reasonable fear of immediate 
personal injury to oneself. The right to recover damages for mental 
shock caused by the negligence of a defendant is not limited to cases 
in which the fear or expectation as to injury to human safety is 
involved. False words and threats calculated to cause, uttered, with 
the knowledge that they are likely to cause, and actually causing 
physical injury to the person to whom they are uttered are 
actionable, in the case of Janvier v. Sweeney, the defendants were 
two private detectives. 

One of them was designing to inspect certain letters, to which 
he believed the plaintiff, a maidservant, had means of access. He 
instructed the other defendant, who was his assistant, to induce the 
plaintiff to show him the letters, telling him that the plaintiff would 
be remunerated for this service. The assistant endeavoured to 
persuade the plaintiff by false statement and threats, as the result of 
which she fell ill from a nervous shock. In an action by the plaintiff 
against them it was held that the assistant was acting within the 
scope of his employment and that both the defendants were liable. 

Q. 54. The plaintiff, a child sued a railway company 
for damages on the ground that the plaintiffs mother while 
pregnant travelled by the defendants railway and was 
injured by their negligence and on account of those injuries 
the plaintiff was born deformed and crippled. Is the action 
niaintainable ? 


Scanned by CamScanner 



80 


Law of Torts 

Ans. The action, is not according to the case of Walker v. q 
N. Railway Co. of Ireland, maintainable for two reasons firstly , th e 
defendant owed no luty towards the plaintiff of whose existence the 
defendant had no knowledge; secondly, even though the fact may be 
proved by medical evidence yet the claim is by nature uncertain. 

There two grounds are open to criticism. For the first ground 
it can be contended that a man guilty of want of care should be held 
responsible for consequences which may be anticipated from his 
negligent act. Hence he should have anticipated injury to a child in 
the womb of the injured person if such person happens to be a 
pregnant woman. As regards the second ground, it seems to be 
untenable in an age of advanced medical science. In another case the 
Supreme Court of Canada allowed a claim by a child born with club 
feet two months after an injury to his mother. 

\t 

Q. 55. Write a short note on Mayhem. 

Ans. MAYHEM: It is a bodily harm whereby a man is 
deprived of the use of any member of his body or of any sense which 
he can use in fighting, or by the loss of which he is generally and 
permanently weakened but a bodily injury is not a main- merely 
because it is disfigurement. For instance, the cutting off or disabling 
or weakening of a man’s hand, finger or striking out his eyes or 
foretooth or castrating him, etc ., constitute the offence of mayhem; 
but, merely cutting of a man’s ear or nose, etc., will not form 
mayhem as they do not weaken or in anyway render him disabled to 
fight or defend himself. 


CHAPTER 9 

DEFAMATION 

Q. 56. What do you understand by "Defamation"? What 
tests will you apply for holding a statement defamatory ? 

Ans. DEFAMATION: Defamation is the wrong done by a 
person to another’s reputation by words, signs, or visible 
representations. It is different, on the one hand, from wrongful acts 
which injure reputation, e.g., assault involving disgrace, unlawful 
arrest or attachment, malicious prosecution, a breach of contract like 
a breach of promise of marriage or a banker dishonouring his 
customer’s cheque in spite of having the latter’s funds in his hands, 
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and on the other, from words which cause damage to a person’s 
property or business and not to his reputation. 

The term has been defined by Winfield as under :~ 

Defamation is the publication of a statement; which tends to 
lowei a person in the estimation of right thinking members of 
society generally or which tends or make them shun or avoid that 
person" 

Defamation is of two kinds, viz., libel and slander. A libel is a 
publication ot false and defamatory statement tending to injure the 
reputation of another person without lawful justification or excuse. 
The statement may be expressed in writing, printing, signs, pictures, 
etc. {A slander is a false nud. defamatory verbal statement tending to 
injured the reputation of another. 

Illustration : A advertises that his goods are better than those 
of his rival trader B. This statement is false and malicious and 
causes loss to B in his business. B is entitled to damages from A for 
slander of his goods by A. 

Defamation also differs from insult caused by words or 
representations, in this, the former is a wrong done to with the 
regard or esteem in which one is held by others while the latter is an 
injury only to one’s dignity and self respect. Hence defamation 
requires publication to a third party while insult may consist in 
abusing a person only in his hearing. 

A man’s reputation is his property, and possibly, more 
valuable than other property. It is a jus in rern, a right absolute and 
good against ail world. 'A defamatory statement is a statement, 
calculated to expose a person to hatred, contempt or ridicule, or to 
injure him in his trade, business, profession, calling or office, or to 
cause him to be shunned or avoided in society." 

The following are the tests laid down by the case-law to 
determine whether a statement is defamatory or not 

(i) "The words used must be construed in the sense in which 
they would be understood by ordinary persons. If they 
are not capable of defamatoiy meaning in that sense they 
may nevertheless be actionable it it is proved that tney 
would be understood as defamatory by the persons to 
whom they were published." 
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(ii) It need not be proved that the defendant meant t 0 
defame any person; it is sufficient if reasonable persons 
who knew the plaintiff understood the defamatoiy 
statement to refer to him. 

(ill) If a statement prima facie innocent is defamatory by 
reason only of extrinsic facts, the defamer’s ignorance of 
such facts is irrelevant to his liability for publication. 

Q. 57. What do you understand by "Publication of a 
defamatory statement" ? Explain. 

Ans. PUBLICATION OF A DEFAMATORY 
STATEMENT : Communicating defamatory matter to some person 
other than the person of whom it is written, is publication in its legal 
sense. If the statement is sent straight to the person of whom it is 
written, there is no publication; for you cannot injure his'reputation, 
though it may injure his self-esteem. A man’s reputation is the 
estimate in which others hold, him, not the good opinion which he 
has of himself. The words complained of should be communicated to 
some person other than the person defamed. But if the defamatory 
matter be transmitted in a telegram or be written on a post-card 
and sent to the person libelled, it may amount to publication. Again, 
if the defendant knows that the letters sent to the plaintiff are 
usually opened by his clerk and the defendant sends a libellous letter 
which is in fact opened by the clerk, the defendant is liable. But if a 
servant in breach of his duty and out of curiosity takes a letter out of 
an unclosed envelope and read it, there is no publication. 

A communication to the husband or wife of the person 
defamed of a charge against the wife or husband respectively 
constitutes a sufficient publication. But uttering of a libel by a 
husband to his wife is no publication on the common law principle 
that husband and wife are one. 

A person cannot excuse himself on the ground.that he 
published the libel by accident, or mistake, or in just, or with an 
honest belief in its truth. Publication need not be with intention. It is 
sufficient if it is due to the negligence of the defendant, e.g., 
circulating a book containing the libel. If there is no negligence, then 
the innocent disseminator of defamatory matter is not liable, e.g., 
where a news-vendor sells a paper containing defamatory statement. 

The publication must be without just cause or excuse ( i.e., 
malicious), or on an ‘unprivileged occasion.’ 
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derL t ^ w ls communicated by the defendant to his 

DubUc^tion IfTh, b 6 ^ ° naiy C ° UrSe of business ’ there is n ° 
publication. It a business communication is privileged, as being mode 

transm"” e8ed ’ , occaslon ’ the P rivile ge covers all incidents of the 

transmission and treatment of that communication which are in 
accordance with the reasonable and usual cause of business; and it is 
in accordance with the reasonable and usual course of businessman 
to dictate him, business letters to a typist, even although these 
letters contain statements defamatory of a third person. 

Q. 58. What are the defences available for an action 
for defamation ? 


Ans. DEFENCES AVAILABLE FOR AN ACTION FOR 
DEFAMATION : Following are the defences peculiar to an action of 
libel or slander 

(1) Truth : The truth of the defamatory words is a complete 
defence to an action of libel or slander though, be it noted, it is not so 
in criminal trials. For law will not permit a man to recover damages 
in respect of an injury to character which he either does not, or 
ought not, to possess. The onus of proving the truth of the words 
complained of lies upon the defendant. It is not necessary for the 
plaintiff to prove its falsehood. If the matter is true, the purpose or 
motive with which it was published is irrelevant. The defendant 
must show that the imputation made by him was true as a whole 
and in every material part thereof. It is enough if the statement, 
though not perfectly accurate, is substantially true. If there is gross 
exaggeration, the plea of justification will fail. If the statement is 
false, it is no justification that the defendant honestly and on 
reasonable grounds believed it to be true. 


The maxim "the greater the truth, the greater the libel" never 
had an application to civil actions for damages. In criminal law truth 
ls °nly a justification if it is shown that the publication was for the 
Public good. According to the Penal Code, it is not enough that the 
w ords "complained of are true; the defendant must then be 
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prepared to go further and prove that not only are words true, but 
also that it is for the public benefit that they shou e pu is e . 

(2) Fair comment: A fair and bona fide comment on 
matters of public interest is no libel, however severe in its teims 
unless it is written intemperately and maliciously. A comment would 
not be fair if it is not honest. The view expressed must be honest and 
such as can fairly be called criticism. The question which should be 
considered is-would any fair man, however, prejudiced he may be, 
however, exaggerated or obstinate his views, have said t at w lc 1 
this criticism has said. The comment must be bona fide an mu..! 
not be made a cloak for malice. Legitimate criticism is no toil, even i 
loss ensues to the plaintiff, it would be damnum sine injuria, and 
therefore not actionable. The following points must be noted.— 

(i) the words published must be fairly relevant to some 
matter of public interest; 

(zi). they must be the expression of an opinion, and not the 
allegation of a fact; 

(Hi) they must not exceed the limits of fair comment; and 
• ( iv) they must not be published maliciously. 

(3) Privilege : Where a person stands in such a relation to 
the facts of the case that he is justified in saying or writing what 
would be salanderous or libellous in regard to any one else, he is said 
to have a ‘privilege.’ Privilege is of two kinds: (1) Absolute; and (2) 

Qualified. 

ABSOLUTE PRIVILEGE: A statement is ‘absolutely 
privileged’ when no action lies for it even though it is false and 
defamatory, and made with express malice, e.g., words spoken in 
Parliament, or in the course of judicial, military, naval or State 
proceedings. This is based upon the principle that the interest of the 
community overrides the interest of (he individual. 

QUALIFIED PRIVILEGE: A statement is said to have ‘a 
qualified privilege’ when no action lies for it even though it is false 
and defamatory, unless the plaintiff nroves express malice. 

Qualified privilege, is accorded to matters which are not so 
important to the public as these that are ‘absolutely privileged’ and 
the sDeaker will not be liable if the statement is made bona fide and 
not maliciously. These are : 
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O’) communications made; 

r * 

Oi) in the course of legal, social or moral duty ; 

Oii) for self-protection ; 

( iv ) protection of common interest 

(u) for public good ; and 

( vi ) reports of Parliamentary and judicial proceedings and 
proceedings in public meetings. 

Q. 59. Define Slander. How does it differ from libel? 
When is slander actionable ‘per se’? 

. Ans. SLANDER: "A slander is a false and defamatory 
verbal statement tending to injure the reputation of another". Thus 
slander denotes defamatoiy statements or representations which are 
expressed by speech of its equivalent, e.g., a nod, wink, shake of the 
head, smile, hissing, etc. 

DIFFERENCE BETWEEN LIBEL AND SLANDER: In 
the English Law libel is a criminal offence; but slander is not, except 
when it is blasphemous, seditious, obscene, or amounts to a 
contempt of Court or a solicitation to commit a crime. Libel is 
actionable per se, i.e., by mere publication of it and without proof of 
damage; slander is not actionable except on proof of special damage, 
except under certain circumstances (given below). 

In Pakistan there is no such distinction between slander and 
libel as is maintained in English Law. Both libel and slander are 
criminal offences under the Pakistan Penal Code (vide S. 499 ) and 
also actionable without proof of special damage. 

SLANDER ACTIONABLE ‘PER SE’: A slander may be 
actionable, in English Law per se, without proof of special damage in 
- the following cases 

(j) if a criminal offence (not necessarily an indictable 
offence) be imputed to the plaintiff; 

(,-j) if a contagious or infectious disease tending to exclude 
the plaintiff from society, be imputed to him ; 

(iii) If any injurious imputation be made, affecting the 
plaintiff in his office, profession, trade, or business, and 


Scanned by CamScanner 



86 


Law of Torts 

the imputation imputes to him unfitness, far, a 

misconduct in that calling; 

*• \ 

( iv ) If the plaintiff is a woman or girl, and the words impute 
unchastity or adultery to her. 

In the above cases the imputation cast on the plaintiff is, on 
the face of it, so injurious that the Court will presume without any 
proof, that the person’s reputation has been thereby impaired. 

Q. 60. What is Libel? What should be plaintiff prove in 

order to establish that a statement is libellous ? 

, 4 • • 

. • 

Ans. LIBEL: Publication by means of writing, printing, 
signs or pictures, etc., of a false and defamatory statement, which 
may injure the reputation of any person, is called libel. 

INGREDIENTS FOR ACTION OF LIBEL : The following 
are the ingredients that must be established in order to succeed in 
an action of libel*■ 

(1) Falsity: The falsity of charge is presumed in the 
plaintiffs favour. Defamation of person is taken to be false until it is 
prpved otherwise. If a man is proved to have stated that which he 
knew to be false, no one need inquire further. Everybody assumes 
that the statement was made maliciously (in the legal sense). 

(2=) Writing: The statement may be in writing or in 
printing, or may be conveyed in the form or caricatures or any other 
similar representations, e.g., a scandalous picture. Princess Irina of 
Russia, the wife of Prince Youssoupoff, claimed damages for a libel 
contained in a sound film entitled. "Rasputin the mad Monk", 
alleging that Metro-Golden-Mayer Pictures, Ltd., had published 
picture and words in the film which were understood to mean that 
she therein called "Princess Naatsha" had been raped or seduced by 
Rasputin. The jury returned a verdict in favour of the Princess and 
awarded 25,000 damages and the Trial Court entered judgment for 
her for that amount which was confirmed by the Court of Appeal. 

(3) Defamatory: The statement must be defamatory. Any 
statement is deemed to be defamatory which exposes the plaintiff to 
hatred, contempt, ridicule, or obloquy, or tends to injure him in his 
profession or trade, or cause him to be shunned or avoided by his 
neighbours. The defamatory statement must refer to the plaintiff 
and "liability for libel does not dependent on the intention of the 
defamer, but on the fact of defamation". 
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(4) Publication : A matter is said to have been published 
when it is sent to some other person than the one of whom it is 
written. If the statement is sent straight to the person of whom it is 
written, there is no publication of it, for you cannot publish a libel of 
a man to that man himself. 

Q. 61. Is it a good defence in case of slander or libel 
that the defendant published it by way of repetition ? 

Ans. DEFENCE IN CASE OF SLANDER OR LIBEL : It 

is no defence to an action for slander or libel that the defendant 
published it by way of repetition or hearsay. Tale-bearers are as bad 
as tale-makers." Every repetition of defamatory words is a new 
publication and gives rise to a distinct cause of action. But there are 
exceptions to it. Where the slanderous words are not actionable per 
se but damage results from the repetition, the originator will not be 
libel except.- 

(i) where the originator authorised or intended the 
repetition ; or 

(ii) where the repetition was the natural and probable 
consequence of his act; 

EXAMPLE : A slandered B to C and C was under a moral or 
legal duty to repeat the words to D and A knew that fact. A should 
then be liable for the result; 

(iii) where there was moral obligation on the person in whose 
presence the slander was uttered to repeat it. 

EXAMPLE: X told A that B who was dress-maker to A’s 
wife was woman of immoral character and A told his wife who 
thereupon ceased to employ B, X was held liable. 

Q. 62. Are the following acts privileged 

(1) A communication to a lady by her brother as to 
the character of her intended husband. 

(2) The defendants in a printed monthly circular 
issued to their servants stated that they had dismissed the 
plaintiff for gross neglect of duty. 

(3) A public officer sends a report to his superior 
regarding an investigation made by him. This report 
contains defamatory statements regarding B. 
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Ans. (1) The communication is privileged as it has been 
made in the protection of common interest. 

(2) The occasion is privileged, in the absence of malice or 
abuse of authority, as it is clearly to the interest of the defendants 
that their servants should know that gross misconduct would be 
followed by dismissal. 

(3) The communication is confidential and privileged as it is 
the legal duty of the public officer to report any misconduct of any 
individual that he comes across in the course of an investigation. 

Q. 63. Explain clearly the Defence of Privilege in an 
action for defamation. Gan it be combined with that of 
justification ? Also explain justification. 

Ans. DEFENCES OF PRIVILEGE: The defences of 
privilege open to a defendant in a suit for defamation are-- 

(i) That the statement was made upon an occasion which is 
absolutely privileged; namely, on the occasion of Judicial, 
Parliamentary and State proceedings. 

(ii) That the communication was made upon an occasion of 
qualified privilege and was fairly warranted unless it be 
proved to have been made with express malice. 

Qualified privilege exists when communications are made by a 
person in discharge of some public or private duty, whether legal or 
moral, or in the conduct of his own affairs in matters where a 
common interest exists between the person communicating and the 
person to whom the communication is made. Such communications, 
if fairly warranted by any reasonable occasion or exigency and 
honestly made, are protected for the common convenience and 
welfare of society. The defendant is not entitled to the protection if 
he uses the occasion for some indirect purpose or maliciously. The 
cases of absolute privilege are protected in all circumstances. That 
the statements complained of as defamatory are, true in fact is a 
defence to an action of defamation. The defence must set particulars 
of the facts relied on, and at the trial must outprove the whole of the 
defamation as substantially true. Facts occurring after publication 
may be admissible in support of justification. In order to succeed on 
a plea of justification the defendants have to prove that the whole of 
the defamatoiy matter is substantially true for instance, when two 
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persons are alleged to have been severely beaten it is not enough to 
prove that one of them was so beaten. 

JUSTIFICATION : Sir F. Pollock states that "there are 
various conditions which, when present, will prevent an act from 
being wrongful which in their absence, would be a wrong. Under 
such conditions the act is said to be justified or excused. And when 
an act is said in general terms to be wrongful, it is assumed that as 
such qualifying condition exists. "These justifications from civil 
liability for acts prima facie wrongful are based principally upon 
public grounds. They are- 

(1) Acts of State, 

(3) Executive acts. 

(5) Parental and . quasi - 
parental authority. 

(7) Damage incident to 
authorised acts. 

(9) Exercise of common (10) Leave and licence, 
rights. 

• (11) Works of necessity. (12) Private defence. 

(13) Plaintiff a worng-doer. (14) Act causing slight 

harm. 

Q. 64. What is Publication? Will the following 
defamatory words be deemed to have been published i 

(a) A says to B that B is a bastard. 

(b) A says to A’s wife that B is a bastard. 

(c) A says to B’s wife that B is a bastard. 

Ans. PUBLICATION : Publication means making known 
the matter to soine person other than the plaintiff, i.e., the person to 
whom defamatory communication is made must be a person othei 
than the defamer and the defamed. Also the said third person must 
be a person who understands the significance of the defamatory 

communication. 

There is no publication where the communication is made to 
the defamed or to the defamer’s wife as husband and wife at 
common law are taken to be one person. 


(2) Judicial acts. 

(4) Quasi-judicial acts. 

(6) Authorities of necessity. . 

(8) Inevitable accident. 
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(a) No. (6) No. (c) y es 

Q. 65. Explain the circumstances which aggravate the 
wrong relating to libel. 

Ans. CIRCUMSTANCES AGGRAVATING THE 
WRONG : They are the following : 

(i) The violence of the defendant’s language. 

( ii ) The nature of the imputation conveyed. 

(iii) The fact that the defamation was deliberate and 
malicious will enhance the damages. 

C iv ) The attack being entirely unprovoked. 

' ( v ) The defendant was culpably reckless or grossly negligent. 

( vi) The defendant’s subsequent conduct may enhance the 
damage for example if he has refused to listen to any 
explanation or to retract the charge he made. 

Q. 66. What are the circumstances which mitigates 
the wrong of libel ? 

Ans. CIRCUMSTANCES MITIGATING WRONG: The 
defendant is allowed to seek to mitigate damages by proving any of 
the following circumstances 

(1) Evidene falling short of justification. 

(2) Absence of malice. 

(3) Apology at the earliest opportunity. 

(4) Retaliation by defendant, plaintiff being in the habit of 
libelling the defendant. 

(5) Provocation by plaintiff. 

(6) Bad reputation of the plaintiff. 


PMAPTFR 10 

MALICIOUS PROSECUTION 

Q. 67. What constitutes the tort of Malicious 
prosecution? What should the plaintiff prove in an action 
for malicious prosecution ? 
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Ans. MALICIOUS PROSECUTION : Foundation of law 
for action for malicious prosecution lies in the abuse of the process of 
Court by wrongfully set the law in motion. The whole principle lying 
behind for malicious prosecution is that the society as a whole is 
interested in protecting the individual against unjustifiable and 
oppressive imputation of criminal charges. Malicious prosecution 
may be defined as a tort which consists of instituting certain kinds of 
legal proceedings against another person maliciously and without 
reasonable and probable cause. The term ‘malicious prosecution’ is 
probably not very appropriate because "the word ‘prosecution’, has a 
wider meaning than in the criminal law and, conversely, not all 
proceedings which are technically prosecutions are capable of 
founding an action for malicious prosecution.” 

* t 

In the case of Savile v. Roberts, Holt. C. J. defined it to be one 
of three kinds: 

First, damage to a man’s fame as, if the matter whereof he is 
accused to be scandalous ; 

Second, damage to the person, as, where a man is put in 
danger of.losing his life, or limb, or liberty ; and 

Third, damage to his property, as, where he is forced to 
expend his money in necessary charges to acquit himself 
of the crime of which he is accused." 

Again it has been defined as "malicious institution against another of 
unsuccessful criminal, bankruptcy or liquidation proceedings, 
without reasonable or probable cause". 

ESSENTIAL INGREDIENTS OF MALICIOUS 
PROSECUTIONS: In an action for malicious prosecution the 
plaintiff has to prove the following :~ 

(1) Prosecution by defendant: The term "to prosecute" 
means to set the law in motion which may be done by an appeal to 
some person clothed with judicial authority. It is no excuse that the 
defendant instituted the suit under the order of a Court, if the Court 
was moved by the defendant’s false evidence to give the order. 

(2) Termination of proceedings in favour of 
plaintiff: It is a pre-requisite to an action for malicious prosecution 
that the proceeding alleged to be instituted has terminated in favour 
of the plaintiff. It is enough if the prosecution has been discontinued, 
or if the accused has been acquitted, or dischaiged, or if a conviction 
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has been quashed for some defect in the proceedings, or if the ord fcr 
granting sanction to prosecute is set aside on appeal. 

(3) Reason and probable cause : The plaintiff must gi Ve 
some evidence of the want of reasonable and probable cause before 
the defendants can be called upon to show the existence of such 3 
cause. Reasonable and probable cause is an honest belief in the guilt 
of the accused based on a full conviction, founded upon reasonable 
grounds, of the existence of circumstances, which would reasonably 
lead any ordinary, prudent and cautious man, placed in the position 
of the accuser, to the conclusion that the person charged was 
probably guilty of the crime imputed. 

(4) Malicious intention : The proceedings complained of 
by the plaintiff must be initiated in a malicious spirit, -i.e., from an 
indirect and improper motive, and not in furtherance of justice. The 
malice referred to in this context is not malice in law, but malice in 
fact —malus anzmws—indicating that the party was actuated either 
by spite or ill-will towards an individual. It is "a wish to injure the 
party rather than to vindicate the law". 

(5) Special damage: When the proceedings are not 
crimihal proceedings, it is necessary to show that some special 
damage resulted as a consequence thereof. The damages are not 
necessarily pecuniary. They may be any one of the following 

(i) the damage to a man’s fame ; or 

^ ^ _ ___ _ _».• ***-^ • • 

(zz) the damage done to the person ; or 

(Hi) the damage to a man’s property. 

The damage must also be the reasonable and the probable 
result of the malicious prosecution, and not too remote. 

Q. 68. Distinguish between Malicious Prosecution and 
False imprisonment. 1 

Ans. DIFFERENCE BETWEEN MALICIOUS 

PROSECUTION AND FALSE IMPRISONMENT: Malicious ( 
prosecution is distinguished from false imprisonment as follows :~ 

(i) Malicious prosecution is wrongfully setting the criminal 
law in motion; whereas false imprisonment is wrongfully 
restraining the personal liberty of the plaintiff. 


Scanned by CamScanner 



' Questions & Answers 93 

(ii) In malicious prosecution the plaintiff must prove the 
non-existence of reasonable and probable cause; in false 
imprisonment the onus lies on the defendant of proving 
its existence as his justification. 

(Hi) A person becomes liable • to an action for false 
imprisonment by setting ministerial officer in motion; 
but by setting a judicial officer in motion he renders 
himself liable to an action for malicious prQsecution. 

(iv) Malice is an essential ingredient in an action for 
malicious prosecution, but not in that of false 
imprisonment. 

Illustrations (a): If A got a police officer to arrest B and the 
Police Officer acted merely as the ministerial agent of A, A is liable 
in an action for false imprisonment. 

: 

(b) Where A charges B with an offence u/S 379 before a 
Magistrate, who thereupon reminds B to custody, the arrest is in law 
the act of the Magistrate in the exercise of his discretion and not that 
of the complainant. If the complaint turns out to be false and the 
accused is set at large his remedy is not an action for false 
imprisonment but an action for malicious prosecution. 

Q. 69. What do you understand by the term ‘Abuse of 
Legal Process’? • 

Ans. ABUSE OF LEGAL PROCESS : There occurs an 
abuse of .legal process when the process of law is put into force 
maliciously without any reasonable and probable cause, it being 
wrongful, another is prejudiced in property or person. There is a 
conjunction of injury and loss for which an action will lie. Absence of 
reasonable and probable cause for taking legal action in execution or 
otherwise is some evidence from which malice may be inferred. The 
proceedings must terminate in the plaintiffs favour and it is 
sufficient for taking it to be a successful termination of the 
proceedings if the defendant has dropped the proceedings. 

According to Pakistan authorities an action will lie for the 
improper issue of mesne and other legal process. In Pakistan the 
responsibility for the wrongful attachment of property in execution 
lies with the decree-holder getting the property attached. Section 95 
°f the Code of Civil Procedure gives a summary remedy to a 
defendant to get compensation where an arrest or attachment before 
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judgment has been affected or a temporary injunction has 
granted- 



(1) If such arrest, attachment or injunction was applied f, 
an insufficient ground, or 

(2) If the plaintiff fails in the suit and there was ^ 
reasonable or probable ground for instituting the suit 
The defendant has only to make an application, the 
Court, subject to its pecuniary jurisdiction can given 
compensation up to one thousand rupees. This is an 
optional remedy and the defendant can file a regular suit 
if he has not chosen the remedy under this section. No 
suit would however lie if the wrongful attachment has 
not taken place o^jdng to security not being furnished by 
the plaintiff. * 

This section gives an alternative remedy for wrongful 
attachment. It may be pointed out that a wrongful attachment before 
judgment, however, maliciously, does not of itself afford a cause of 
action for damages, as damage does not necessarily and naturally 
flow from an application for attachment before judgment. But if 
injury is caused to the party against whom the order is passed, an 
action will he. The defendant can file a separate suit if the 
compensation awardable to him exceeds one thousand rupees. 

In the case of loss arising from wrongful attachment the 
measure of damages will be the value of the goods at the time of the 
wrongful attachment. The litigation and delay and also any 
depreciation of the goods by an intermediate fall in the market, 
between attachment and sale are the natural and necessary 
consequences of the unlawful act for which damages are recoverable. 
If the defendant’s act is malicious and without probable cause., 
damages should be in the nature of penalty as well as of 
compensation. 


CHAPTER 11 

INJURIES TO DOMESTIC 
RELATIONS 

• * i 

Q. 70. Enumerate the cases In which an action can be 
brought against the wrong doer for the protection and 


Scanned by CamScanner 




Questions & Answers 95 

security of domestic relations. What is the position of the 
law in Pakistan ? 

Ans. CASES RELATING TO DOMESTIC 
RELATIONS : The following are the four cases where, at the 
present day, action can be brought against the wrong-doer for the 
protection and security of domestic relations lies, namely 

(1) Action by master for loss of service of his 
servant: A master can sue a person who takes away by force, 
entices, harbours, injures or imprisons his servant, and thereby 
causes loss of service to the master. The cause of action is the loss of 
service which must be proved. In a case of injury or imprisonment, 
the injured or imprisoned servant will have his right to recover 
damages from the wrong-doer. 

(2) Action by parent for loss of service of his child : A 
parent has a right to sue a person who takes away by force, entices 
harbours, injures or imprisons his child and thereby causes loss of 
service to the parent. The usual action of enticement is the action for 
seduction of a daughter. The guardian or other person in loco 
parentis has similar rights of action. The parent or guardian has also 
the remedy by way of an application habeas corpus recovering 
custody of the child or ward who is detained by another unlawfully. 

(3) Action by husband for loss of society of his 
wife : A husband has an action under the same circumstances (as 
above) for loss of the society or consortium of his wife caused by 
enticement, harbouring, inducing her to live away from him, 
physical injury or imprisonment. It was held in the case of Place v. 
Searle, that it was not necessary for the husband to show that the 
will of the wife was over-borne by the stronger will of the defendant. 

(4) Action by wife for loss of society of her 
husband : A wife has also an action for enticement of her husband 
and consequent loss of society. 

PAKISTAN LAW: In Pakistan the establishing of these 
English rules have been only rarely applied. 
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TOR PS TO PROPERTY 

CHAPTER 12 

WRONGS TO MOVABLE AND 
IMMOVABLE PROPERTY 

Q. 71. Define Trespass. Discuss the various kinds of 
trespass to goods. 

. Ans. TRESPASS: Trespass, in its widest sense, signifies 
"any transgression or offence against the law of nature, of society, or 
of the country, whether relating to a man’s person or to his 
property*. 

KINDS OF TRESPASS : Following are the different kinds 
of trespass: (1) Trespass to land is unlawful entry into another’s land 
or tenement. In order that an act may constitute the tort of trespass, 
neither force, nor unlawful intention, nor actual damage, nor the 
breaking of an enclosure is necessary. "Every invasion or private 
property, be it ever so minute, is a trespass." 

Trespass may be committed in three ways, namely : 

(1) by entering upon the land of the others ; 

(zz) by remaining there ; 

« 

{ iii ) by doing an act which has the effect of affecting the sole 
possession of the other. ^ 

(2) Aerial trespass: After the passing of the Air- 
Navigation Act, 1920, no action shall he in respect of trespass or in 
respect of nuisance, by reason only of the flight of aircraft over any 
property’, provided it is at a reasonable height having regard to all 
the circumstances. 

(3) Continuous trespass: Any action which is trespass 
and which gives a fresh right of action every moment is a continuing 
trespass. For instance, if a man builds a wall so as to obstruct the 
light of one B, then an action will lie against him for trespass and the 
right to sue will continue from day to day, till the incumbrance is 
removed. 
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(4) Trespass by joint-owners : Joint-tenants or tenants- 
'7 m f 7 n ^ sue on * another in trespass for acts done by one 
“ Cnt thC rightS 0f the other - For sample, such as 
f T ° u ^ n £’ or chattel, carrying away of soil, or expulsion 

ot the other, or his servant of the land, or out of the house held in 
common. 

. .. ( .® Tres P a «s by animrfls: Trespass by a man’s cattle is 
dealt with as if it is a trespass by the owner. A man is liable for the 
trespass and consequential damage caused by his animals unless he 
can show that it was the duly of his neighbour to fence and he had 
faded in that duty. Where the defendant’s horse injured the 

P™* ™ are hy bltin g and kicking her through a fence, it was 
held that there was a trespass by the defendant’s horse for which the 
defendant was liable. 

Q. 72. What are the plaintiffs remedies in an action 
for trespass ? 


Ans. PLAINTIFF’S REMEDIES IN AN ACTION FOR 
TRESPASS: A person whose land is trespassed has one of the 
following remedies 

^ * • * V. 

(i) He may bring an action against the wrong-doer for 
damages; or 

(iz) He may forcibly defend his possession or forcibly eject 
him, using reasonable force, or 

(iii) He may obtain an injunction to restrain a continuing or 
threatened trespass. 

Q. 73. What defences can be availed of in an action for 
trespass ? 

Ans. DEFENCES IN AN ACTION FOR 
TRESPASS : The following defences may be available in an action 
for trespass 

(1) Prescription: A defendant may plead that he was 
justified by reason of prescription as by showing a right of common, 
or right of way over the land. 

*• ♦ 

(2) Leave and Licence: A licence only makes an act 
lawful which without it will be unlawful. It is a voluntary suspension 
of the licensor’s right to treat certain acts as wrongful, for example ’ 
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to hunt on his land or to come into his house. A licence may be 
expressed or implied. 

(3) Authority of Law i This includes such things as .-- 

(i) Execution of legal process : Entry under legal process 
is justifiable. Persons who execute legal processes like a warrant of 
arrest, or search or attachment, are protected by the warrant iom 
liability in respect of the acts authorised by it. 

(ii) Distress: It is the remedy for the satisfaction of a 
demand, which consists in the taking of a personal chattel from the 
possession of the defaulter as a pledge for the pe ormance or 
satisfaction required. It is the usual remedy for recovery of rent. 

(iii) Distress Damage Feasant: It is a remedy by which if 
cattle or other things be on a man’s land, encumbering it or 
otherwise doing damage there, he may summarily seize them and 
retain them as a pledge for the redress of the injury he has suffered^ 
Anything animate or inanimate which is wrongfully on the land ot 
another and is doing damage may be distrained for such damage. 
This right is founded on the principle of recompense. 

(4) Acts of public necessity: Such as putting out fire for 
public safety, defence arrangements, etc. 

(5) Self-defence: A trespass may be excused as having 
been done in self-defence or in defence of a man’s goods such as 

- chattels or animals. 

(6) Re-entry on land : An owner who has been wrongfully 
dispossessed may re-enter on his land and if he does so, he cannot be 
sued for trespass by the person who has been wrongfully there. 

(7) Re-taking of goods and chattels : If a person takes 
away the goods of another upon his own land he gives to the owner 
of them an implied licence to enter for the purposes of reception. 

(8) Abatement of nuisance: An occupier of land may, 
after previous notice enter upon another’s adjoining land for the 
purpose of removing a nuisance upon it. 

( 9 ) Special proper or easement: A grantee of an 
easement may enter upon the servient tenement in order to do 
necessary repairs. 
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Q. 74. Explain and illustrate the wrong of trespass ab 
initio ? 

Ans. TRESPASS AB INITIO : When entry, authority or 
licence is given to any one by law and he abuses it, he shall be a 
trespasser ab inito, that is, the authority or justification is not only 
determined, but shall be treated as if it never existed. In other words 
the doctrine is that the authority, having been abused by doing a 
wrongful act under cover of it, is cancelled retrospectively so that the 
exercise of it becomes actionable as a trespass. 

CONDITIONS : Two conditions must therefore be satisfied 
before applying the doctrine of trespass ab initio 

(i) The authority together must have been given by law or 
statute and not by an individual. 

(ii) The subsequent act must be a mis-feasance. The 
defendant must have committed a mis-feasance that is a 
positive wrongful act, and not a mere non-feasance that 
is a mere omission. Thus in Six Carpenter’s Case (1910) 
Sin. L. C. 145 it was held that a man was not liable for 
trespass ab initio by reason of his failure to pay food and 
wine consumed at an inn. 

Illustrations 

(a) The proprietor of an inn brought an action for trespass 
against six carpenters who, having entered the inn and ordered a 
quart of wine and drunk it, refused to pay for it. The question was - 
whether in such circumstances their failure to pay for the wine could 
be treated as a mis-feasance which would make their original entry 
into the inn unlawful as a trespass. It was held that the men did not 
become trespassers ab initio because there was a mere non-feasance 

in refusing to pay. 

(b) In order to effect the arrest of a person, the defendants 
police officers entered the plaintiffs premises and while on the 
premises took possession of a large number of documents some 
rightfully and some wrongfully. It was held that they were 
trespassers only as to the documents which were wrongfully taken 
and that they were not liable as trespassers ab initio for damage to 
premises which they had lawfully entered for the purpose of the 
arrest. 
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Q. 75. Explain the following 

(1) Dispossession; (2) Injury to reversionary rights; (3) 
Waste ; and (4) Injury to natural rights and easements. 

Ans. (I) DISPOSSESSION: This is wrongful taking 0 f 
possession of the land of a rightful owner. The word dispossession' 
applies only to cases where the owner of land has, by the act of some 
persons, been deprived altogether of his dominion over the land 
itself or the receipt of its profits. In order to constitute dispossession 
the act is sufficient and the intention of the wrongdoer is not taken 
into consideration. 

(2) INJURY TO REVERSIONARY RIGHTS ; Whenever 
any wrongful act is necessarily injurious to the reversionary interest, 
the reversioner may sue the wrong-doer." He may sue for trespass, 
disturbance of servitudes, and nuisance. A suit for damages by a 
person who has a reversionary interest in movable property is 
maintainable when by reason of trespass or other illegal act of the 
defendant he has been deprived permanently of the benefit of his 
reversionary interest. 

(3) WASTE : "Waste is a spoil or destruction of houses, 
wardens tree or other corporal hereditaments, to the dispersion of 
Mm whi hath the remainder or reversion." Whatever act which does 
a lasting damage to the property is a waste. 

In Pakistan a tenant holding under a lease of a permanent 
character has no power to make excavations of such a character as o 
cause substantia] damage to the property demised. 

nirHT c OF EASEMENT : The Easement Act defines 

^ I ritrht w hich the owner or occupier of certain land 

easemen as g ^ ^ beneficial enjoyment of that land, to do 
possesses ’ omet hing, or to prevent or continue to prevent 

and continue to. ^ ^ upon , or in respect of, certain land not 

something be ng^^ ^ ^ owner of a certain house, has a right 

° Wn .3t her over his neighbour B's land for purposes connected 
0f Way u n nlfWl enjoyment of the house. In Pakistan the term 
with the be■ even a right to en joy profits arising out of the 

sMlTanother owner; and profits are acquired in the same way 

ordinary 

Natural rights must be distinguished from easementa t 
latter rights are founded upon prescription or an express or implie 
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grant; while the former are incident to the possession of immovable 
property. 

The most important natural rights and easements, the 
invasion of which is considered to be wrong, are - 

(i) Right to support of land and buildings ; 

(ii) Riparian rights; 

(iii) Subterranean water; 

• (iv) Right to free access of light and air; 4 

( v ) Rights of way ; 

(vi) Right of privacy ; 

(vii) Right of prospect. 

Q. 76. Define Conversion. Discuss its various kinds. 

Ans. CONVERSION : Conversion is a wrongful dealing 
with goods, or an exercise of dominion over them, inconsistent with 
the title of the lawful owner". In order that an act may amount to 
conversion there must be an intention to deny the right of the 

owner. In an action for conversion the plaintiff has to prove two 
things: 

Firstly, that he WaJ in possession or had the immediate right 
to the possession of the chattel, and 

Secondly, that the defendant deprived the plaintiff of the 
possession or right of dominion over it. 

KINDS OF CONVERSION: Following are the various 
kinds of conversions, namely ~ 

(1) Conversion by taking: An unauthorised 
appropriation of another man’s goods by some one who is not the 
lawful owner thereof is called conversion by taking. A mere taking 
unaccompanied by an intention to exercise permanent or temporary 
dominion may be a trespass, but is no conversion. In the leading case 
of M’Combie v. Davies the property of another person was taken by 
assignment from an agent who had no authority to dispose it of and 
the person taking it refused to deliver it up to the principal after 
notice and demand by him. It was held that amounted to conversion. 
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(2) Conversion by parting with goods : A man is guilty 
of conversion if he puts goods entrusted to him by another man, into 
a third person’s hand contrary to instructions. The giver and the 
receiver both are liable as joint tort-feasors. For instance, if a person 
takes another’s horse to ride and leaves him at an inn, that is 
conversion, for though the owner may have the horse hack, he has to 
pay for its keeping. 

(3) Conversion by sale : Any person who, howevei, 
innocently, obtains possession of the goods of a person who has 
fraudulently been deprived of them, and disposes it of, whether foi 
his own benefit or that of any other person, is guilty of conversion. 

(4) Conversion by keeping : Where a man has possession 
of another’s chattel, and refuses to deliver it, this is an assertion of a 
right inconsistent with his general dominion over it, and the use 
which at all times, and in all places, he is entitled to make of it, and 
consequently amounts to on act of conversion. 

(5) Conversion by destruction : Destruction of chattel 
belonging to another is an act of conversion as it deprives the owner 
of the ownership of them altogether. 

(6) Conversion by denial of right: There may be a 
conversion of goods even though the defendant has never been in 
physical possession of them, if his act amounts to an absolute denial 
and repudiation of the plain tiff* s right. 

INGREDIENTS OF CONVERSION : To constitute 
conversion two ingredients are required 

(j) A wilful interference with the chattel, inconsistent with 
the right of the persons entitled to it. It must be shown 
that the trespass to the goods has amounted to 
deprivation of possession to such an extent as to be 
inconsistent with the right of the owner. 

(ii) An intention in so interfering, to deny those rights or to 
assert right adverse to the plaintiff’s rights - 

Q 77 What are the Remedies available to the person 
whose goods are wrongfully converted ? 

Ans. REMEDIES: There are three remedies available to 
the person whose goods are wrongfully converted which are as 

follows: 
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, . ^ Reception : A person entitled to possession of goods of 

r fj e , has been wron g full y deprived may retake them, whenever 
e finds them using reasonable force if necessary. 

(2) Order of restoration of property : It is in the 
discretion of the Court whether the order will be made and it will 

propery e refused if the defendant has increased the value of the 
property by his labour. 


thp niasJLff ^ es : ^ the chattel has not been restored, 

the plaintiff is entitled to its full value and damages. 

* are the available defences in an action 

lor conversion ? 


Ans. DEFENCES IN AN 
CONVERSION : The following defences 
defendant in an action for conversion :~ 


ACTION FOR 

are available to the 


(1) Lienholder: Either general or particular, that is lien of 

a solicitor, carrier, vendor and inn-keepers. 

^ Ve ^ dee : Ven dor’s right of stoppage in transit, which 
means that when an unpaid seller has parted with the possession of 
the goods he has a right of stopping them in transit when the buyer 
of goods becomes insolvent. In Pakistan the law on this point is to be 
found in Sections 50 to 52 of the Sale of Goods Act. 

1 • «1 3> De “ ial of Pontiffs right to property : Where the 
plaintiff sues relying on his right only. 


(4) Sale in market overt : In market overt the property 
passes to the purchaser by sale because* in England such a sale 
operates to transfer the title, it is therefore equivalent to physical 
destruction. The purchaser in such a case cannot be sued though a 
seller can be. The Common Law doctrine of the sale in overt markpt 
is not applicable in Pakistan. arket 

, (5) .J? 1S i re ® S ’’ G °°d s taken under distress or in execution of 

a decree will afford a good defence. 


Q. 79. Definer discuss briefly the 
an action for trespass to goods. 


various defences to 


Ans. TRESPASS TO GOODS : Trespass to goods in an 
unlawful disturbance of the possession of the goods by seizure or 
removal or by a direct act causing damage to the goods" For 
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example, removing of a tyre from a motor car, scratching the panel 
of a coach, etc. A person possessed of goods as his property has a 
good title as against every stranger, and one who takes them from 
him, having no title in himself is a wrong-doer, and cannot defend 
himself, by showing that there was title in some third person; for 
against a wrong-doer possession is a title. A joint owner can 
maintain an action of trespass against his co-owner if the latter has 
done some act amounting to ouster. 

DEFENCES TO AN ACTION FOR TRESPASS TO 
GOODS : The following are the most important defences to an 
action of trespass to goods :-- 

(1) Self-defence or defence of property : If a person has 
actual possession of goods and another wrongfully attempts to take 
the same from him, he is justified in using such force as may be 
necessary for the purpose of defending his own possession. 

(2) Exercise of one’s absolute or relative rights : Thus, 
seizing the goods of another under a lawful distress for rent damage 
feasant is lawful. 

(3) Obedience to some legal or personal 
authority : Such authority may be, for instance, distress, execution 
of legal process, abatement of nuisance, abatement of sale by the 
owner. 

(4) Negligent or wrongful act of the plaintiff 
himself : If a person places his horse or cart so as to obstruct the 
right of way, it may be removed even by applying force for that 
purpose. 

(5) Reception : It is the retaking by the lawful owner of 
goods of which he has been wrongfully deprived. The other may 
justify an assault to repossess them. 

(6) Jus tertii: When a person who is prima facie liable to 
another on being sued by him, sets up a defence that his permanent 
title is vested in a third person, he is said to set xup jus tertii (right of 
a third person). The defence of jus tertii can be set up against the 
plaintiff who is himself neither in actual nor constructive possession 
of the chattels. 

(7) Estoppel: This is also an important defence in certain 
cases of trespass, for instance a bailee is prima facie estopped as 
between himself and the bailor from disputing the bailor’s title. 
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Q. 80. Distinguish between Trespass and,Con version. 

Ans. DIFFERENCE BETWEEN TRESPASS AND 
CONVERSION : Following are the main points of distinction 
between trespass and conversion : 

♦ 

(1) Trespass is essentially a wrong to the actual possessor 
and therefore cannot be committed by a person in 
possession. Conversion on the other hand, is a wrong to 
the person entitled to the immediate possession. • The 
actual possessor is frequently, but not always, the person 
entitled to immediate possession: so that, conversion may 
at times be committed by the person in possession. 

• (2) To damage or meddle with the chattel of another without 
intending to exercise an adverse possession over it is a 
trespass. A conversion is a breach, made adversely in the 
continuity of the owner’s dominion over his goods though 
the goods may not be hurt. 

(3) The gist of an action in trespass is the force and the 
direct injury inflicted; in conversion it is the deprivation 
of the use. 


CHAPTER 13 

CONSPIRACY 

Q. 81. What is Conspiracy ? What are its essentials to 
constitute a tort ? 

Ans. CONSPIRACY : A conspiracy is an unlawful 
combination of two or more persons to do that which is contrary to 
law, or to do that which is wrongful and harmful towards another 
person or to cany out an object not in itself unlawful by unlawful 
means. Thus it consists in the agreement of two or more to do an 
unlawful act or to do a lawful act by unlawful means. The act of 
conspiracy is not the subject of a civil action. To sustain a action 
special damage must be proved. Hence it is the damage wrongfully 
done, and not the conspiracy that is the gist of action for conspiracy. 

ESSENTIALS : The main essentials for an action of 
conspiracy in tort are-- 
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(1) combination of two or more persons with the object of 
doing injury to another person ; 

(2) commission of the act; and 

(3) consequent damage to the plaintiff. The following leading 
cases bring out clearly the law of conspiracy. 

Q. 82. When does an action for Conspiracy lie ? 

Ans. ACTION FOR CONSPIRACY: There is an 
actionable conspiracy if there is a combination of two or more 
persons for the purpose of injuring a man in his trade if it results in 
damage to him. But if the real purpose of the combination is not to 
injure another, but to forward or defend the trade of the combiners, 
no tort is committed, provided the purpose is not affected by illegal 
means. 

The following is the inference of the decided cases, that: 

(z) Damage to the plaintiff is an essential ingredient of the 
tort; 

(zz) Combination may make an act a tortious conspiracy 
although if done by one person it would not be unlawful; 

(Hi) If the purposes of the combination are mixed, the 
question is, "what was the predominant purpose": 

(iv) Malice meaning spite or ill-will is not an essential 
element of liability, but if malice be proved and the 
combiners had not in view any tangible benefit to 
themselves, that would be a conspiracy. 

( v ) It is probably not law that what is unlawful in two is not 
lawful in one. 

• # 

As the definition of conspiracy indicates, the combination may 
be either to do an act unlawful per se or to do an act otherwise 
lawful, by unlawful means. If the injured party, in suing the 
defendants, bases his claim on one of these alternatives, he cannot 
subsequently maintain a second action based on the other 
alternative. 
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CHAPTER 14 

TORTS TO INCORPOREAL 
PERSONAL PROPERTY 

Q. 83. What is "Patent"? When is it deemed to have 
been infringed ? 

Ans. PATENT: "A patent is a privilege granted by the 
Crown to the first inventor of any new manufacture or invention 
that he and his licensees shall have the sole right, during the term of 
sixteen years, of making and vending such manufacture or 
invention. The subject-matter of a patent must be a new 
manufacture or art, for if there is no new manufacture or art, there 
is no subject-matter and therefore no invention. It is sufficient that 
the invention is new within the realm so that no objection can be 
made that it was already known abroad or in the colonies. The two 
features necessary to the validity of patent are novelty and u tili ty, 
but the real test is the novelty of the invention. 

In England, the Patent and Designs Act and in Pakistan the 
Patents and Designs Act applies to those that have been registered 
under the said Acts. 

INFRINGEMENT OF PATENT :, A patent is deemed to be 
infringed when any person without the permission of the patentee, 
makes, uses, exercises of vends the invention within the area within 
which the inventor has monopoly of it. The patentee may sue the 
person infringing the patent for damages and injunction. 

Q. 84. What is Copyright? What is infringement of 
copyright ? 

Ans. COPYRIGHT: Copyright means the exclusive right to 
produce, produce, perform in public, publish, make translation, 
adaptation, cinematograph film, record, communicate by radio¬ 
diffusion or by loud-speaker to the public, any work or a substantial 
part thereof, and includes the exclusive right to authorise the doing 
of any or all of the acts in relation to any original work. "Work" 
means any literary, dramatic or musical work, any artistic work, any 
cinematograph film and any record. (Sec. 14, Copyright Act). There 
is no copyright if the substantial part of the work is infringement of 
copyright in any other work. Trademarks and Patents are not 
covered by Copyright Act. 
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INFRINGEMENT OF COPYRIGHT: Infringement of 
copyright means the doing of any of the above acts with respect to 
any work without the licence or authority or permission of the 
owner of the copyright, and includes the sale, hire or offer for sale or 
hire, trade-displays, trade-exhibits in public, distribution for 
purposes of trade and import (except for private and domestic 
purposes of the importer) of any infringing copies of the work. 

A ebpyright remains in force for 50 years from the date of 

death of the owner and in some cases from the date of first 

- 

publication, e.g., in posthumous works. 

Q. 85. What do you understand by Trade-mark and 
Property-mark? What must a plaintiff prove in an action for 
infringement of trademark ? 

Ans. TRADE-MARK AND PROPERTY-MARK : A trade 
mark is some symbol consisting general, of a picture, label or 
some such thing, to distinguish his goods from similar goods of other 
traders and to identify them as his goods. A Property-mark consists 
of the exclusive right to the use of the particular mark in respect of a 
particular class of goods. The same mark may be used for a different 
class of goods without any infringement. 

The distinction between a trade-mark and property-mark is 
that the former denotes the quality or manufacture of the goods to 
which it is attached, and the latter denotes the ownership of them; or 
more briefly, the former denotes the goods themselves, and the 
latter the proprietor of them. 

To sell merchandise or to carry on business in such a manner 
as to mislead the public into believing that a merchandise or 
business is that of another person, is a wrong actionable at the suit 
of the person who is injured thereby. This form of injury is known a 
‘passing off one s goods or business as the goods or business of 
another. Thus, trading under a name so closely resembling that of 
the plaintiff as to be mistaken for it by the public; selling goods with 
a trade-mark similar to that of the plaintiff or any imitation which is 
likely to deceive the public, are some of the most important forms of 
‘passing off actions. It is not necessary in an action for passing off, to 
prove fraud-that is to say, an intent to deceive. It is sufficient in 
such cases to prove that the practice complained of is calculated or is 
likely to deceive. In considering whether deception is probable, 
account is to be taken, not that of the expert purchaser, but that of 
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the ordinary, ignorant, and unwury members of tho public. A name 
originally merely descriptive, may by exclusive use in connection 
with the plaintiffs goods, ucquire a secondary sense us u trade-name 
of the plaintifTs goods so that the use of it by other persons is 
actionable, unless they take sufficient precaution, to prevent 
deception. The leading case on the subject is Reddway v. Horn hum. 
In this case the plaintiffs had for some years been the solo 
manufactures of a materia) which they culled Camel-hair Belting. 
The defendants commenced a manufacture of the same material 
which they sold by the same name without, in uny wuy attempting to 
distinguish it from the plaintiffs manufacture. In an action or 
injunction, the defence was that the name was not a trade name 
which could be appropriated as a monopoly by tho plaintiffs, but 
was merely a descriptive name truly stating the nature of the 
material and that defendants were entitled to sell it by its true and 
only name. It was found by the jury, however, that the term camel- 
hair belting had by long and exclusive association with the plaintiffs 
manufacture come to mean not merely belting made from camel hair 
but belting made by the plaintiff. It had thereby acquired a 
secondary sense and had also become a trade name; and it was held 
by the House of Lords that for this reason it could not be used by 
other persons unless they took adequate precautions against 
deceiving the public by means of it. Again in a passing off action, it is 
not necessary to prove actual damage. It is sufficient to prove that 
the practice complained of is of such a nature that it is likely to 
deceive the public in the ordinary course of business. 

Remedies: The remedies of the plaintiff in an action for 
passing off are: (1) an injunction and (2) either damages or an 
account of profits at the plaintiffs option. 

The rule as to passing off is not to be extended to cases in 
which there is no appropriation by one man of the trade reputation 
or custom of another, but merely some other form of loss or 
inconvenience cause by the deception of the public. In the absence of 
active fraud, no action will lie in suq'n a case. Thus, in Day v 
Brownrigg, the plaintiff and the defendant occupied adjoining villas 
and the defendant changed the name of his residence and gave it the 
same name as that of the plaintiffs. An injunction to prevent this 
was refused although it had been proved that inconvenience would 
result to the plaintiff through the confusion thus caused. Had the 
parties been rival traders, the result would have been different. 
Similarly, in Street v. Union Bank of Spain, the plaintiff had long 
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used as his telegraphic address the words, Street Ijondon, but he 
failed to obtain against the defendants an injunction for having 
recently adopted the same address with resulting loss and confusion 
to the plaintiff in his business. 

INFRINGEMENT OF TRADE-MARK: The plaintiff in an 
action for infringement of trade-mark has to prove three things, 
namely 

0) that the mark has been applied by the plaintiff properly, 
i.e., he has not copied any other person’s mark and that 
the mark does not involve any false representation ; 

00 that the article so marked is actually a vendible article in 
the market; and 

(Hi) that the defendant knowing that to be so, has imitated 
the mark for the purpose of passing in the market other 
articles of a similar description. 
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PART IV . 

TORTS TO PERSON & 
PROPERTY 

CHAPTER 15 

NEGLIGENCE 

Q. 86. (I) Define and explain the terms ‘Negligence 
and ‘Contributory Negligence’. 

(2) The defendant entrusted a loaded gun to an 
inexperienced servant maid and she pointed and fired it at 
plaintiffs son, wounding and injuring him. The defendant 
a given instructions that the printing should be removed 
so as to make the gun safe, but this was not done properly 
and the gun was left in a dangerous state. 

Is the defendant liable in the above case? Give 
reasons. 

Ans. (1) NEGLIGENCE : It consists in the omission to do 
something which a prudent and reasonable man would do or the 
doing of something which a prudent and reasonable man would not 
do and is actionable whenever, as between the plaintiff and the 
defendant, there is duty cast upon the latter. So actionable 
negligence consists in the neglect of the use of ordinary care or skill 
towards a person to whom the defendant owes the duty of observing 
ordinary care and skill by which neglect the plaintiff has suffered ' 
iiyury to his person or property. 

* • r , 

Illustration : A has been entertaining his friends B and C at a 
dinner. B has to catch a train and C volunteers to drive him to the 
station in A's car which A lends for the purpose. On the way to the 
station the car mounts the pavement and crashes into the shoD 
window of D, breaking the glass and inflicting cut upon B B and D 
have a right against C to claim damages from him for his negligence 
in driving. 

ESSENTIALS OF NEGLIGENCE: Negligence as a tort is 
the breach of a legal duty to take care which results in damage 
undesired by the defendant, to the plaintiff. Thus its ingredients are 
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(1) A legal duty on the part of A towards B to exercise in 
such conduct of A as falls within the scope of the duty. 

(2) Breach of that duty ; 

(3) Consequential damage to B. 

The duty must be one recgonised by the law, a merely moral 
or religious duty will not suffice. Duty means a restriction of the 
defendant’s freedom of conduct, and the particular restriction here is 
that of behaving as a reasonably careful man would behave in the 
like circumstances. The test for deciding whether there has been a 
breach of duty is laid down in the dictum of the Alderson Justice in 
the case of Beyeth v. Birmingham Water Works Co.; "Negligence is 
the omission to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of human 
affairs, would do, doing something which a prudent and reasonable 
man would not do. Where there are no such directions and where 
the law does not credit him with any special skill, he is the person of 
average prudence. He has not the courage of Achilles, the wisdom of 
Ulysses or the strength of Hercules’. On the other hand, any actual 
person who possesses these qualities in a high degree is not to be 
penalised on that account. 

Where any one is engaged in a transaction in which he holds 
himself out as having professional skill, the law expects him to show 
the average amount of competence associated with the proper 
discharge of the duties of that profession, trade or calling, and if he 
falls short of that and injures some one in consequence, he is not 
behaving reasonably. 

CONTRIBUTORY NEGLIGENCE: If, though the 
defendant has been negligent, the plaintiff has also been negligent, 
at Common Law he could not recover if his own negligence were 
either* 

7 (i) the decisive cause of the accident; or 

(ii) so closely implicated with the negligence of the defendant 
so as to marke it impossible to determine whose 
negligence was the decisive cause. 

Thus in the case of a Butier Field v. Forrester, A wrongfully 
obstructed a road by putting a pole across it. B, riding violently on 
the road in the dusk was overthrown by the pole and injured. The 
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pole was discernible at a distance of 100 yards. It was held that A 
was not liable to B. 

Illustration: A passenger was seated in a corner seat in a 

r ^ ra ^ com P artment and had his arm resting on the window still 
and projecting about 4 inches out of it. Whilst the train was passing 
another train standing at a station the passenger’s arm collided 
iigjimst an open door of the latter train and was fractured. The 

7T the iailW ! y COmpany for dama ges. The passenger is 
2*5“ recover dama g es from railway company for he is 
guilty o. contributory negligence and his suit will be dismissed. 

The principle upon which contributory negligence is Dassed 
has-been mU c h debated. The following bases have Lfn suggested bj 


is due oartlvtn hf," 3 ' the °, ry ‘ °" e Who has suffered harm which 
s due partly to his own negligence, partly to that of another nerson 

mnUb aTT agamSt that ° ther person because he ought to be 
punished for his own negligence. 

a CnJZl T T he plaj , nt ‘ ff and the defendant joint tort-feasors and 
tortrTsors m6S mdemnity ° r ““‘ribution between joint 

(3) Volenti non fit injuria: The plaintiff cannot recover 
because he assented to risk of the injury which befell him. 

Illustration: A who was one of a shooting partv fired at „ 
peasant. One of the pellets from his gun glanced off if; , a 

tree and accidentally wounded the plaintiff B who was eneaeed & 
carrying cartridges and game for the party Here B suffered 
voluntarily and A is not liable (.Volenti no7fit injuria ap£s) 

(4) Public policy: Mr. Schofield puts most 

"the desire to prevent accidents by inducing each member of th" 
community to act up to the standard of due care set by the law" 

<5> Causation or remoteness of damage: The plaintiff 
cannot recover if his own negligence were the decisive cause Z T 
harm which he suffered. Use ot the 


RULES OF CONTRIBUTORY NEGLIGENCE: Th 

ultimate question is "who caused the accident"? ' e 

(1) If it were, the plaintiff, can he recover in spite of his own 
negligence; 
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(2) If it were the plaintiff, he could not, at Common Law, 
recover in spite of the defendant’s negligence, but in 
present law this is subject to the Maritime Convention 
Act, 1911 and the Law Reform (Contributory Negligence; 
Act, 1945; 

(3) If it were both plaintiff and defendants, the plaintiff could 
not recover at Common Law. 

(2) Problem : Where the defendant entrusted a loaded gun 
to an inexperienced servant girl and she pointed and fired it at the 
plaintiffs son wounding and injuring him it was held that the 
defendant was liable. He had given directions that the printing 
should be removed so as to make the gun safe but this was not done 
properly and the gun was left in dangerous state, so the defendant 
was responsible. 

In the leading case of Tuff v. Warman an action was instituted 
against the pilot of a steamer in the Thambs for running down the 
plaintiffs barge, and it was proved that there was no lockout on the 
barge, it was held that the defendant was liable. 

Q. 87. Define ‘A Trespasser'. ‘A Licensee' and 'An 
Invitee' with relation to Law of Torts. What are their Rights 
and Liabilities ? 

Ans. A TRESPASSER : Trespasser is a person who enters 
into another’s property without any right or permission. He who 
enters wrongfully does so at his own risk in all respects. The 
occupier has no duty to take reasonable care for his protection or 
even to protect him from concealed danger. The trespasser comes on 
to the premises at his own risk. An occupier is liable only where the 
injury is due to some wilful act involving something more than the 
absence of reasonable care. A trespasser on a railway train has no 
right of action for damages for personal injury caused by a collision 
resulting from the negligence of the servants of the railway 
company. If there is reckless disregard of the presence of the 
trespasser, the man is liable for the injury. 

*A LICENSEE': A licensee is a person who enters on 
premises under a licence from the occupier either express or implied. 

A bare licensee is only entitled to use the place as he finds it. The 
term ‘bare licensee’ is used to describe a person who has merely a 
permission without any invitation express or implied. The occupier 
has no duty to ensure that the premises are safe. But he is under an 
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obligation to caution him against any known insecurity or hidden or 
concealed danger of which he was aware. For the obvious and 
expected danger the licensee must look for himself. The owner must 
not create new traps without taking precautions to protect the 
licensee against them. A trap is something which involves the idea of 
cgn ment and surprise of sin appearance of safety under 
circumstances cloaking a reality of danger. For instance, a person 
who knows that the public are going over his ground is not entitled, 
without warning or notice, to put a dangerous beast which is likely 

o some injury to persons crossing the grounds. A guest at a 
house is a licensee. 


Illustration: A is the owner of a building let out in flats 
served by a common stair-case, which by agreement with the' 
respective tenants A undertook to keep in repair owing to the 
defective condition of the stair-case. X, Y and Z fall and were injured 
while calling there. X was an official calling to collect rates due from 
one of the tenants, was a friend whom another tenant had asked to 
dinner and Z was a tramp who came to beg. The position X, Y and Z 
was that of licensees. A is not liable. The only duty owed by A to X- Y 

and Z was to caution him against any known insecurity or hidden 
danger of which A was aware. 


AN INVITEE* • An invitee is a person who is on the 
premises for some purpose in which he and the occupier have a 
common interest. An intending customer entering a shop is an 
invitee. There is a distinction between an invitee and a licensee. The 
invitor and invitee have a common interest, but the licensor and 
licensee have none The owner of premises incurs liability to the 
invitee as to existing traps but he is not liable to a licensee 
Permission involves leave and licence, but it gives no right Thow 
who are invited as guests whether from benevolence or for social 
reasons, are not in law invitees but are licensees 


As between imntor and invitee, whUe the invitor is liable for 
damages caused to the invitee by reason of the existence of a trao of 
which the invitor knew or ought to have known it is not necessarv 
condition of his liability that the danger which caused the acridont V 
the invitee should be a hidden danger. The invitor may still be 
responsible to fthe invitee for a danger of which the invitee was 
aware, but which he could not avoid by the exercise of reasonable 
care on his part unless the invitor can prove that the invitee was not 
only aware of it but voluntarily accepted the risk. 
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The inducement to come on the premises may be either by 
express or implied invitation. The expression ‘persons coming to 
inducement’ includes customers, persons calling for orders, person 
doing work about the structure and others but does not include 
guests. 

Invitees may be divided into two classes: (a) those who do not 
pay for their presence on the premises, (6) those who use the 
premises on payment, in class (a) the person invited "using 
reasonable care on his part for his own safety," is entitled to expect 
that the occupier shall on his part use reasonable care to prevent 
damage from unusual danger, which he knows or ought to know. If 
the danger is not such that he ought to know of it his liability does 
not extend to it. An invoice, e.g., a customer is protected not only 
while he is actually doing his business, but while he is entering or 
leaving. The duty of the occupier is greater in respect of class (b) 
Vhere the occupier of premises agrees for reward that a person shall 
have the right to enter and use them for a mutually contemplated 
purpose, the contract between the parties contains an implied 
guarantee that the premises are as safe for that purpose as 
reasonable care or skill on the part of any one can make them’. This 
rule is subject to this limitation that the defendant is not to be held 
responsible for defects which could not have been discovered by 
reasonable care or skill on the part of any person concerned with the 
construction, alteration, repair or maintenance of the premises. 

Illustration : A was shopping in B’s shop at a time when 
there were only few other customers there and he slipped on a piece 
of vegetable matter, fell and was injured. Here the position of A was 
that of an invitee. It was the duty of B to see that the floors of the 
shop were kept reasonably safe for the use of customers and 
therefore he was liable in negligence to A. 

Q. 88. Is there any difference in the degree of care 
owed by an occupier of land or premises towards, (1) 
persons trespassing, (2) persons frequenting the land by 
licence, (3) persons resorting to the land or premises by 
invitation, If so, explain the differences and give 
illustrations. 

Ans. (1) CARE TOWARDS TRESPASSING 
PERSONS : The owner in occupation of his land is not bound to 
take care towards a trespasser. The servant of a railway company 
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injured a trespasser through a mere error of judgment. The railway 
company, in this case, was not held liable. 

The general rule is that the trespasser comes on to the 
premises at his own risk. The duty that an occupier has towards a 
trespasser is the last recognised by law. 

(2) CAUTION THE PERSON FREQUENTING THE 
LAND BY LICENSEE : The occupier has no duty to ensure that - 
the premises are safe. He is under an obligation to caution the 
person frequenting the land by the licensee against any known 
insecurity or hidden on concealed danger of which he was aware. If 
the danger is obvious the licensee must look out for himself, if it is 
one to be expected, he must expect it and take his own care. The 
owner must not create new traps without taking precautions to 
protect the licensee against them. For example a person who knows 
that the public has a right of way over his land is not entitled, 
without warning or notice, to put a dangerous beast which is likely 
to hurt the passersby. 


(3) CARE FOR PERSON RESTORING THE LAND OR 
PREMISES BY INVITATION: The person invited using 
reasonable care on his safety is entitled to expect that the occupier 
shall on his part use reasonable care to prevent damage from 
unusual danger which he knows or ought to known. This duty 
extends so long as the invoice makes ordinary and reasonable use of 
the premises. 


Illustration ; A, a journeyman gas filler, was testing some 
new burners in B’s sugar factory. On the premises was an unfenced 
shaft, used by B in working hours for raising and lowering sugar 
Without want of reasonable care on his part, A while on the uDDer 
floor, fell through this shaft. B had in this case not exercised the care 
of a prudent man towards A who was induced to come on the 
business and interest of B. As A was not accustomed to the nremUp, 
B should have had the shaft fenced off or have called A’s attention 
to the danger in such a way as to impress upon him the necessity ^ 
care to avoid it. y 


Q. 89. A is injured by the fall of a portion of a gallery 
from which he was viewing a football match. What are A’s 
rights if he happens to be (1) a ticket holder on payment 
(2) a complimentary ticket holder, and (3) a trespasser ? 
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Ana. (1) TICKET HOLDER ON PAYMENT: A is entitled 
to damages because his position being that of an invitee who uses 
the premises on payment, there is an implied warranty that the 
premises are as safe for the purpose of viewing the football match as 
reasonable care or skill on the part of any one can make them. 

(2) COMPLIMENTARY TICKET HOLDER: A is a 
complimentary ticket holder and so his position is that of licensee. 
He has no rights because a bare licensee is only entitled to use the 
place as he finds it. If the danger is obvious, the licensee must look 
out for himself, if it is one to be expected, he must expect it and take 
his own precautions. 

(3) TRESPASSER : A is a trespasser and therefore he has 
got no rights. The general rule is that there is no duty towards a 
trespasser. He enters wrongfully and does so at his own risk in all 
respects. 

Q. 90. What is the burden of proof in actions of 
negligence ? Explain it fully. 

Ans. BURDEN OF PROOF IN ACTIONS OF 
NEGLIGENCE : As a rule the onus of proving negligence is on the 
plaintiff. He must show that he was injured by any act or omission 
for which the defendant is in law responsible. There must be proof of 
some duty owed by the defendant to the plaintiff, some breach of 
that duty and an injury to the plaintiff. Further it must be shown 
that the negligence is the proximate cause of the damage. Where the 
proximate cause is the malicious act of a third person against which 
precautions would have been inoperative, the defendant is not liable 
in the absence of a finding either that he instigated it or that he 
ought to have foreseen and provided against it. 

Where the plaintiff has adduced evidence sufficient to call 
upon the defendant to reply iand the defendant thereupon, being 
under the burden of laying the material facts before the Court, has 
refrained from doing So, the onus of proving negligence is discharged 
by the plaintiff. _ 

* . i •*> 

The ordinary rule in running down cases, that the plaintiff 

must give affirmative proof of negligence on the part of the 

defendant or his servants is subject to the exception that where a 

vehicle is shown to have been under the management of the 

defendant or his servant and an accident occurs as in the ordinary 

course does not happen, that itself is prima facie proof of negligence 

and the onus rests on the defendant to disprove that the accident 
^ .*• 
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arose from want of care where injury is caused by the negligent 
driving of a motor car, the plaintiff should prove that the defendant 
is the owner of the car and this affords prima facie evidence that the 
car was driven either by the defendant or by his servant or agent 
The defendant may rebut the presumption that the car was not 
under his control at the time of the accident. 

The onus of proving contributory negligence is on the 
defendant 

» 

Illustration: X a passenger while on railway journey was 
seated in a compartment and has his head outside the compartment 
through window of the compartment. W hilst the train was starting 
the passenger’s head collided against water pipe pole and was 
fractured. The passenger sued the Railway Company for damages. 
The defendant Railway Company takes the plea of contributory 
negligence by the plaintiff. Here the onus of proving contributory 
negligence is on the defendant, Railway Company. 

Q. 91. What are the defences open to a defendant in 
an action for negligence ? 

Ans. DEFENCES IN AN ACTION FOR 
NEGLIGENCE : Following are the defences open to a defendant in 
an action for negligence— 

(1) That there was no such duty to take care as is implied as 
the basis for the action. 

(2) That no duty imposed by law on the defendant was 
breached. 

f 

(3) That the plaintiff suffered no damage. 

(4) That the damage complained of is too remote. 

(5) That the damage resulted from an act of God In the 
leading case of Nicholes v. Marsland the defendant had a 
series of artificial lakes on his land in the construction or 
maintenance of which there had been no negligence 

f Owing to a most unusual fall of rain, so great that it 
would not have been reasonably anticipated some of the 
reservoirs burst and carried away four countiy bridges. It 
was held that the defendant was not liable inasmuch as 
the water escaped by the act of God. 

(6) That not the negligence of the defendant but the act of a 
third party intervening caused the injuiy. 

(7) That the plaintiff was equally negligent or could with 
ordinary care have avoided injury. In a leading case the 
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defendant for the purpose of repairs to his house had put 
up a pole across a part of the road a free passage being 
left by another branch of street in the same direction. 
The plaintiff was riding home on an evening when there 
was light enough left to discern the obstruction at 100 
yards distance. He went gallopping through the streets 
‘as fast as his horse could go’ and in doing so he rode 
against the defendant’s obstruction and fell with his 
horse. He brought an action for damages, but his own 
careless riding was held to be as complete an obstacle to 
his success as the defendant’s pole had been to his horse. 
He was guilty of contributory negligence. 

Q. 92. Explain the Latin maxim: Res ipsa loquitur’. 


Ans. RES IPSA LOQUITUR: The rule that it is for the 
plaintiff to prove negligence and not for the defendant to disprove it 
is likely to cause hardship to the plaintiff because it may be that the 
true cause of the accident lies solely within the knowledge of the 
defendant who caused it. The plaintiff can prove the accident but he 
cannot prove how it happened. Where the cause of an accident lies 
solely within the defendant’s knowledge the plaintiffs proving must 
be impossible, but for the rule of Res Ipso. Loquitur (the matter 
speaks for itself) where-under, in the first place, he need only prove 
the accident. There are many cases in which the accident speaks for 
itself so that in such cases it is sufficient to prove the accident and 
nothing more. Thus in Byrne v. Boodle, a barrel of flour rolled out of 
an open doorway from the upper floor of the defendant’s warehouse, 
and fell upon the plaintiff, a passer-by in the street below. It was 
held that this was sufficient evidence to go to a jury without any 
evidence as to the manner in which the accident had happened. For, 
barrels, if properly handled, do not commonly behave in this fashion 
and the improbability of such an accident happening without 
negligence was sufficient to justify a jury in finding that negligence 
was the cause of it. The same principle has been applied in cases in 
which merchandise in the process of being lowered from the crane 
injured the plaintiff; in which a collision had occurred between two 
trains belonging to the same company; in which a motor vehicle 
mounted on the foot path and hit a person in the back (McGovan v. 

Scott). 


Res Ipsa Loquitur is not, however, a presumption of law. If, in 
such cases the defendant produces a reasonable explanation equally 
consistent with negligence and no negligence, the burden of proving 
the Affirmative that the defendant was negligent and that his 
neelieence caused the accident, still remains with the plaintiff. This 
does not mean that the defendant must prove what caused the 
accident- it is sufficient if it appears from the evidence that he was 
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not negligent. The defendant then succeeds because, when all the 
evidence has been given, the plaintiff has failed to establish that the 
accident arose solely through the negligence of the defendant. In 
Barkway v .South Wales Transport Co. Ltd., (1948), the defendant’s 
motor omnibus mounted the pavement as a result of a tyre bursting, 
and fell down an embankment, killing and injuring a number of 
passengers. The burst was caused by a fracture of the cord of the 
outer tyre, but there was no evidence when the fracture occurred, 

. although there was evidence of the periodical inspection of the tyres 
by the defendants. The majority of the Court found that the 
defendants had discharged the burden of showing that they had 
taken all reasonable care in and about the management of the tyres, 
and held that the action had failed. 

Q. 93. How are damages assessed in an action for 
negligence ? 

Ans. DAMAGES FOR NEGLIGENCE: Damages are 
awarded to place the plaintiff, in the same position as that in which 
he would have been but for the injury or wrong sustained. The 
amount of damages will depend upon by the character of negligence, 
as for instance, if it be of a reckless character. 

PERSONAL INJURIES: As to damages for personal 
injuries the measure is the loss of time, expenses incurred, pain and 
suffering, and permanent injury causing pecuniary loss, as to which, 
it is said that the amount awarded must not be an equivalent for the 
loss but some reasonable sum. An injured person can claim damages 
for the loss of his expectation of life. This right passes to his personal 
representative on his death, even though the death is instantaneous 
owning to the negligent act of the defendant. 

Where the plaintiff is disabled for life, the measure of 
damages would be a reasonable one and it would not be to the extent 
that would replace the annual salary of the deceased for it does not 
follow that he would have retained his situation for the whole of his 
life. In awarding damages for a prospective loss of income from 
professional or other earning, the Court ought not to give the 
plaintiff such a sum as if invested, would produce the full amount of 
income which would probably have earned but accidents of life 
should also be taken into account and considering all the 
circumstances a fair compensation should be awarded. 

INJURY TO PROPERTY: In such cases the measure of 
damages is the cost of reinstating the property or in other words 
depreciation in the value is the true measure. If a chattel be lost or 
destroyed through the negligence of the defendant, the measure of 
damages is the value of the chattel, but u the chattel is only injured 
then the depreciation in its value is the measure with an extra 
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allowance for the loss of the use of the chattel while it is being 
repaired or replaced. The measure of damages for the goods shipped 
if they are lost by fire would be the market value of the goods and 
when and where the goods are damaged less the proceeds of the sale 
of the damaged goods and in addition any freight, insurance, premia, 
and other incidental expenditure which have been lost. 

In the leading case of Hughes v. Ruention in an action for 
injury tt a horse which is sent to a farrier to be cured, the proper 
measure of damages is the keep of the horse at the farrier; the 
farrier’s bill and the loss in value of the horse but the plaintiff ought 
not to be allowed also for the hire of another’s horse during the 
period of inability of the first horse. 

Q. 94. What amount of care is required for a 
professional man in order to meet the charge of negligence 
against him ? Explain it fully. 

Ans. CHARGE OF NEGLIGENCE: Where it is evident 
that persons hold themselves out to be persons of skill, they are 
bound to exercise skill. It is not enough that the defendants have 
acted bona fide and to the best of their skill and judgment. The 
practice of a profession are, or calling which, from its nature, 
demands some special skill, ability, and experience, carries with it a 
representation that the person practising or exercising it possesses, 
to a reasonable extent, the amount of skill, ability and experience, 
which it demands. His duty is to use such care as would be used by 
others in the same profession. They are of the following class :~ 

fl) Directors of companies: Directors of a company, 
ought to show more than ordinary care towards the share-holders, 
for they are persons holding themselves out as capable of directing 
complicated affairs and inviting persons to trust their money to the 
company which they profess to direct. They must show diligence 
which good men of business are accustomed to show. 

(2) Carriers : They are of two kinds: ( i) Carriers of goods, 

( ii ) Carriers of passengers. 

(i) Carriers of goods : Any one who undertakes to carry 
the goods of all persons indifferently for hire, is a common carrier. 
Common carriers are of two descriptions :~ 

(z) Carriers by land j. ,.** 

* :..’f * . 

(ii) Carriers by water. . ; 

DUTIES: A common carrier is bound to carry all goods 
offered for transportation b^ any person, whatsoever, upon receiving 
a suitable hire. He must take the utmost care of goods from the 
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moment of receiving them. If the carriage by water carriers bound to 
provide a ship right and strong and suitably equipped for the voyage 
with proper officers and crew, to guard against all injuries incident 
to the property, by reasonable care in preventing the goods from the 
effects of storm or bad air, of leakage and of embezzlement. Every 
carrier is bound to use all the diligence which prudent and cautious 
men, in like business, usually employ for the safety and preservation 
of the property confided to their charge. 

(ii) Passenger carriers on land: The passenger carriers 
on land are bound to carry passengers whenever they offer 
themselves and are ready to pay for their transportation, and are not 
at liberty to refuse a passenger, if they have sufficient room and 
accommodation. The proprietors are bound to provide road worthy 
vehicles suitable for the safe transportation of the passengers, and 
also careful drivers, of reasonable skill, who are well acquainted with 
the road they undertake to drive. The mere fact of his being a 
passenger casts a duty on the company to carry him safely. 
Passenger carriers undertake to provide for the safe conveyance of 
those who engage them as far as human care and foresight could go. 
They are not liable for any accident. Railway companies must take 
all such steps as skill, prudence and foresight can devise to keep . 
passengers free from personal injury while travelling on its system. 
If an accident is caused by a latent defect in vehicle, which it is 
impossible to discover with exercise of all due care, caution and skill, 
the railway company is not liable. Passenger carriers by water have 
the same duties as those by land. 

(3) 1 Inn-keepers : An inn-keeper is bound without making 
special contract to provide lodging and entertainment for all at a 
reasonable price, if he can accommodate them and be must guard 
their goods with proper diligence. An inn-keeper is liable for the 
safety of the goods which are brought within the inn. It is no excuse 
for the inn-keeper that he delivered to the guest the key of the 
chamber in which he is lodged and that he left the chamber door 
open. It also does not matter that no food or lodging has been 
supplied or found up to the time of the loss. The liability of an inn¬ 
keeper with respect the personal safety of his guest is less onerous. 

Illustration: A on his way from his place of business in 
Jubbalpur to his home went into the dining room of a hotel kept by 
B in Jabbalpur to get a meal and put his coat in a place where coats 
were ordinarily kept. The coat was missing when he finished his 
meal. Here A is not liable without proof of negligence on his part. 

(4) Physicians and Surgeons: Every person who enters 
into a learned, profession undertakes to bring to the exercise of it a 
reasonable ^decree of care and skill. A surgeon does not undertake 
that he will perform a cure; nor does he undertake to use the highest 
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possible degree of skill as there may be persons of higher education 
and greater advantages than himself, but he undertakes to bring a 
fair, reasonable and competent degree of skill and in an action 
against him by a patient the question is whether the injury 
complained of must be referred to the want of a proper degree of 
skill and care in the defendant or not. On the other hand if a jeweller 
pierces an ear of a woman, he is not expected to take all those 
precautions which a surgeon would take. 

(5) Solicitors : Solicitors are persons of skill and knowledge 
and like physicians, undertake matter of the very highest difficulty 
and importance. Ordinary neglect, where so great a case is 
demanded, becomes very grave. A solicitor is liable for the 
consequences of ignorance or non-observance of the rules of practice 
of the Court. A solicitor is liable if his client proves negligence 
operating to produce the loss of the cause, e.g., allowing a claim to be 
barred by limitation. He is also liable for the negligence of his agent 
or partner. 

Pakistani Law: An advocate is liable to an action for 
damages at the suit of his client for mala fide breach of duty or 
wrong independent of contract. 

(6) Bankers : With respect to mone} r placed in their hands 
by their customers for the ordinary purposes of banking, bankers 
hold themselves out as persons worthy of trust, and as persons of 
skill. Their duty, in respect to paying their customer’s cheques, is to 
honour them to any amount not exceeding the credit balance due to 
the customer from the banker at any material time. A failure to do 
so constitutes negligence and the bankers are liable in damages, 
which may include damages to the credit of the customer. Bankers 
are liable for negligence in paying forged cheques. They are bound to 
show skill in detecting such forgeries. 

(7) Manufacturers : A manufacturer of an article of food, 
medicine or the like, sold by him to a distributor in circumstances 
which prevent the distributor or the ultimate purchaser or 
consumer from discovering by inspection any defect, is under a legal 
duty to the ultimate purchaser or consumer to take reasonable care 
that the article is free from defect likely to cause injury to health. A 
manufacturer will not be liable where the retail dealer had an 
opportunity of inspection and could by a simple test have ascertained 
the unsuitability of the goods for the purpose for which they were 
sold. 

In the leading case of Donoghue v. Stevenson, the plaintiff 
drank a bottle of ginger beer, manufactured by the defendants, 
which a friend had bought from a retailer and given to her. The 
bottle contained the decomposed remains of a snail which were not 
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detected until the greater part of the bottle had been consumed. The 
bottle was of dark opaque glass so that the condition of its contents 
could not be ascertained by inspection. The plaintiff stmerea irom 
shock and severe gastro-enteritis. In a suit by the plaintiff to recover 
damages it was held that the defendants were liable. 

Q. 95. Distinguish between Nuisance and Negligence. 

Ans. DIFFERENCE BETWEEN NUISANCE AND 
NEGLIGENCE : It is sometimes possible for the same set of facts 
to support an action for either negligence or nuisance, but the two 
are distinguishable in the following respects 

(1) In negligence the plaintiff must prove that the defendant 
was under a legal duty to take care. In nuisance this is 
unnecessary; all that the plaintiff need show, in order to 
make out a claim is that he has been injured by the 
defendant’s conduct. 

(2) In negligence, assuming that the duty to take care has 
been established, the other important question is "Did 
the defendant take ‘reasonable" care?" In nuisance the 
defendant is not necessarily relieved of liability even if he 
has taken reasonable care. Thus if I make an error of 
judgment in deciding whether the opening of a business 
in a particular street is offensive or not, I shall not escape 
liability even if I prove that I took all reasonable care to 
prevent the business from being a nuisance. 

(3) Contributory negligence is often a defence in an action 
for negligence. In an action for nuisance however, it is no 
defence to plead that the plaintiffs injury was due to his 
own conduct-that knowingly he chose a house close to a 
factory. 

(4) No action for nuisance will lie for an action authorised by 
statute, unless it is done negligently. 

(5) Many instances of nuisance and negligence respectively, 
have nothing in common. 

Thus careless surgery may be negligence but it is not 
nuisance. Similarly obstructing ancient lights may be a nuisance; it 
is not negligence. 
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CHAPTER 16 

ABSOLUTE LIABILITY 

• . \ 

Q. 96. What do you understand by "Absolute 

* discuss the rule laid down in the case of Rylands 
v. Fletcher. 

Ans. ABSOLUTE LIABILITY: The term means liability 
without fault, i.e., without intention or negligence. This liability can 
be called an exceptional one as generally a person is liable only for 
negligence or for something done by him intentionally. Except in the 
case of trespass to land, the principle of liability in such cases is that 
a person engaging in ultra-hazardous work or activity from which 
mjujy to others is likely to result notwithstanding reasonable care, 
should pay for such iiyuiy. Thus, a person who keeps cattle may not 
be able with reasonable care to prevent their straying and doing 
damage occasionally to his neighbour’s crops but it is just and 
conducive the interests of agriculture that he should pay for the 
1 damage. 

Instances of the absolute liability under the common law are 

( i ) liability for cattle trespass. This is a very ancient rule ' y 

07) liability under rule in the case of Rylands v. Fletcher i e 

for the escape of dangerous things brought by a person 
- on his land; 

(iii) liability of common carriers and inn-keepers for the loss 
of goods entrusted to them ; and 

( iv ) vicarious liability. 

RULE LAID DOWN: The rule laid down in Rylands v. 
Fletcher case is that "the person who for own purposes brings on his 
lands and collects and keeps there anything likely to do mischief if it 
escapes, must keep it at his peril, and, if he does not do so, is prima 
facie answerable for all the damage which is the natural 
consequence of its escape". In this case, the defendant constructed a 
reservoir to his land. Underneath the reservoir were certain disused 
mining shafts, which communicated with mines under the adjoining 
land, of the plaintiffs who were lessees. The defendant was not 
personally guilty of any negligence, had employed competent persons 
to construct the reservoir, but it was not made sufficiently strong, 
having regard to the existence of the discused shafts, to bear the 
pressure of water, which burst through the shafts and flooded the 
plaintiff’s mine. It was held that the plaintiffs were entitled to 
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damages and it was laid down that if a person brings upon his land 
something which if it escaped would injure another person’s right, 
he will be liable in damages from any mischief thereby occasioned. 
"The person whose grass or corn is eaten down by the escaping cattle 
of his neighbour, or whose mine is flooded by the water from his 
neighbour’s reservoir, whose celler is invaded by the filth of his 
neighbour’s privy, or whose habitation is made unhealthy by the 
fumes and noisome vapours of his neighbour’s alkali works, is 
damnified without any fault of his own; and it seems but reasonable 
and just that the neighbour, who has brought something on his own 
property which was not naturally there, harmless to others so long 
as it is confined to his own property, but which he knows to be 
mischievous if it gets on his neighbour, should be obliged to make 
good the damage which ensues if he does not succeed in confining it 
,!? l ® wn P r °Perty. But for his act in bringing it there no mischief 
could have accrued, and to seems but just that he should at his peril 
keep it there so that no mischief may accrue, or answer for the 
natural and anticipated consequences". 

This principle has been extended to numerous cases. It was 
held to apply to a person who brings dangerous substances upon his 
premises and carries on a dangerous trade; to proprietor who stores 
electricity on his land; and so on. The principle of the case has been 
_ followed in several cases in Pakistan. 

Q. 97. Discuss the liability of persons who possess or 
use dangerous things. 

Ans. LIABILITY OF PERSONS WHO POSSESS OR 
USE DANGEROUS THINGS: The rule is that a person 
possessing dangerous things is bound to exercise more than 
ordinary care in the control of them. Such class of persons are those 
who possess the following :~ 

(1) Dangerous animals: There are two divisions of 
animals, namely, firstly , those that are of a dangerous character 
(animals ferae nature ); and secondly , those not of a dangerous 
nature (animal mensuetae naturae). In the former case, though the 
animal might be tamed, a person who keeps it takes the risk of any 
damage it may do. In this category come such animals as lions 
bears, wolves, monkeys, elephants, etc. Bees are generally ferae 
naturae but when hived they become the qualified property of the 
man who hives them. In the leading case of May v. Burdett the 
defendant kept a monkey which he knew to be accustomed to bite 
people, and bit the plaintiff and the defendant was held liable. 
Denman, G. J. observed: "whoever keeps an animal accustomed to 
attack and bite mankind, with knowledge that it is so accustomed, is 
prima facie liable in an action on the case at the suit of any person 
attacked and injured by the animal, without any averment of 
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negligence or default in the securing or taking care of it. The gist of 
the action is the keeping of the animal with knowledge of its 
mischievous prof 'nsities. The negligence is in keeping such an 
animal after notice." 

In the latter case a person is not liable unless he knows that 
the animal war dangerous. Under this head come the following- 
sheep, horses, oxen, camels, dogs, etc. 

(2) Dangerous goods: Unless negligence - is shown the 
defendant in such cases is not liable provided he has taken adequate 
precautions to avoid any harm to any one. 

The following are considered as dangerous things-- 

(i) Fire; * 

Hi) Firearms; 

(iii) Fire-works; 

( iv ) Explosive materials ; 

( v ) Poisonous drugs ; and 

(vi) Dangerous articles. 

(3) Machinery: Those who employ machinery are under 
the obligation to provide reasonably safe ones. 


CHAPTER 17 

$ 

BREACH OF STATUTORY 

DUTY 

Q. 98. What is "Statutory Negligence"? When is a 
person held liable upon a statute ? 

Ans. STATUTORY NEGLIGENCE: When anything 
authorised by statute is done carelessly or negligently, it is called 
"statutory negligence" and in such cases action is maintainable. The 
word "negligence" in this context means doing a thing in such a way 
which results in damage to a third person. There is one exception to 
this that one is not liable if there is no other way of performing the 
statutory duty. Thus it is negligence to carry out work in a manner 
which results in damage unless it can be shown that, that was the 
only manner in which the duty could be performed. 
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PERSON LIABLE UPON A STATUTE : The following are 
the three classes of cases in which a person’s liability is founded 
upon a state, namely 

(i) Where a person is liable under common law and that 
liability is affirmed by a statute, which gives a different 
form of remedy than that which existed at common law. 
Here, unless the statute contains words which expressly 
or impliedly exclude common law remedy, the party 
suing has the option either to seek the common law 
remedy or that one which the statute provides for; 

(ii) Where the statute gives the right to sue merely, but 
provides no particular remedy, then the party can only 
proceed by action at common law; and 

(Hi) Where a liability not existing at common law is created 
by a statute, which at the same time gives a special and 
particular remedy for enforcing it, the remedy provided 
by the statute must be followed. 

Q. 99. How far is statutory authority a good defence in 
a case of tort ? What must a plaintiff prove in an action for 
breach of statutory duty ? 

Ans. STATUTORY AUTHORITY A GOOD 
DEFENCE : A person cannot bring an action in respect of a wrong 
which is authorised by the Legislature. The authority may be 
express or implied. In case of conditions or direct authority the 
power given must be exercised without infringing the private rights 
of others. The defence of statutory authority fails if the injury 
complained of could be avoided and was due to negligence in doing 
the authorised act or if the power or direction is not exercised bona 
fide or in accordance with the requirements or formalities prescribed 
by the statute. 

POINTS TO BE PROVED BY THE PLAINTIFF: The 

plaintiff must prove the following points :~ 

(i) that the statute in question imposes a duty on the 
defendant; 

(ii) that the duty is towards the plaintiff; 

(Hi) that the plaintiff sustained damage as a direct consequ¬ 
ence of the defendant committing a breach of duty ; and 
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( iv ) that the damage was such as was contemplated by the 
statute. 


CHAPTER 18 

NUISANCE 

Q. 100. Define Nuisance. Bring out the distinction 
between Public and Private Nuisances. 

Ans. NUISANCE: Nuisance has been defined to be 
anything done to the hurt or annoyance of the lands, tenements or 
hereditament of another and not amounting to a trespass. Winfield 
in defining nuisance says that "Nuisance is incapabte^oF exact 
definition but for the purposes of the Law of Tort it may be 
described as ‘unlawful interference with a person’s use or enjoyment 
of land or of some right over, or in connection with it’. 

Illustration : A is the owner of a building containing 10 rooms 
and has derived a considerable income by letting them. B is owner of 
an adjacent cotton mill which was erected after the occupation by A 
of his building. Owing to the noise and smoke of the mill two rooms 
in the building remained unlet .In an action against B. A is entitled 
to compensation and an injunction prohibiting any increase of noise, 

smoke, cotton fluff for the nuisance created by B. 

/ . . 

Nuisance is no breach of the law of negligence and it is no 
defence that all reasonable care to prevent it is taken. 

Nuisance are of two kinds; 


(a) Public, general or common, and 

( b ) Private. 

DISTINCTION BETWEEN PUBLIC NUISANCE AND 


PRIVATE NUISANCE: The 
follows 

Public Nuisance 

1. The unlawful act or 
omission to discharge a duty 
endangers lives, safety, health 
or comfort of the public or 
obstructs the public in exercise 
of some right. 


distinguishing features are as 

Private Nuisance 

1. It is unauthorised user of 
one’s own property causing 
damage to another’s 
property or unauthorised 
user of another’s property. 
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right. 


2. It infringes a public 


2. It interferes with an 
in&hudtial’s right. 

6. injury is~ 
individual. 


4. Remedies are abatement 
or removal by the person 
aggrieved, or damages on 
injunction. A private person 
can proceed at law. 


3. The inju xy -is c &u s gd to 
the public at large or a consi¬ 
derable portion of it. 

" is either 

"enminal prosecution- or an 
injuncbou^^to restrain its 
contmuanceMtefliedy by way cf 
damages, lies only^whece^ a 
particular person suffers 
peculiar or special damage. 

Where public nuisance causes 
no special harm to an individual 
the Advocate-General, etc., can 
proceed at law. 

i v 5- No length of time can 5. A right to commit a 

legalise a public nuisance. private nuisance may be 

acquired by prescription as 
an easement. 

, Q- Can same act constitute both species of 
nuisance ? 


KIT no AC J. CONSTITUTE BOTH SPECIES OF 

NUlaANCE * An act which constitutes pubhc nuisance may as well 
constitute a private nuisance and give cause of action to a private 
individual provided that- 

(0 the impugned act causes particular injuiy to the plaintiff 
above and beyond suffered by the pubhc at large ; 

(«) the injuiy to the plaintiff arise directly from the 
impugned act and is not by way of consequential effect 
therefrom ; 

(iii) the injuiy complained of by the plaintiff is substantial 
and not a mere single or of an ephemeral character. 

c _ 

Q. 102. Who is Liable for Nuisance and who can sue 
for Nuisance ? 


Ans. LIABLE FOR NUISANCE : The simple rule that an 
action lies, against the hand committing the injury against the 
owner for whom the act was done’. So the action lies against the 
person who creates or continues a nuisance, or who lets or sells 
property with a nuisance on it. A person is liable for a nuisance 
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' constituted by the state of his property 0) if he causes it, 00 if by the 
^onsnri te & auty fg a £f owec | ,t to ari«o, and Qii) if, when it ha* 

arisen without his own act or default, he omits to remedy it within a 
reasonable time after he did or ought to have become aware of it. 


The acts of two or more persons may, taken together, 
constitute such nuisance that the Court will restrain all from doing 
the acts constituting the nuisance although the annoyance 
occasioned by the act of any one of them, if taken above, would not 
amount to nuisance. For instance, one person leaves a wheel-barrow 
standing on a way, that may cause no appreciable inconvenience; but 
if a hiv idred do so that may cause a serious inconvenience, which a 
person entitled to the use of the way has a right to prevent, and it is 
no defence to any one person among the hundred to say that what 
he does, causes of itself no damage to the complainant. 

Illustration : On the roof of A severe snow storm caused snow 
and ice to accumulate. A took no steps to remove it or to warn the 
public of its presence. B was standing on the highway outside the A’s 
premises when he was injured by a fall of snow. Here A is liable for 
damages both in nuisance and in negligence as he had done nothing 
to abate the nuisance. 


WHO CAN SUE FOR NUISANCE : The actual occupier of 
premises can alone bring an action for nuisance of a temporary 
character. If the injured property is in the occupation of tenants, the 
landlord or reversioner has no right of action. The latter can only 
bring an action if the injury Complained of is of a permanent nature 
(e.g ., obstruction of light, but not such as noise of machinery in 
adjacent premises) and injunctions to the property and detrimental 
to the letting value of the house. 

Illustration: A, the owner of a dilapidated house contracted 
with his tenant to repair it but failed to do so. The tenant’s wife, who 
lived in the house and was well aware of the danger was injured by 
an accident caused by the want of repair. It was held that the wife 
being a stranger to the contract had no claim for damages against 
the owner. 

If a person takes as tenant an unfurnished house, he cannot, 
in the absence of a warranty or other special circumstances, hold the 
landlord liable because of damages arising to him during and by 
reason of his occupancy as tenant though the house being out of 
repairs or dilapidated. If the tenant brings his wife with him to live 
in the house she cannot be in a better position than her husband by 
reason of her occupancy of the house. A person who has no interest 
in the property, no right of occupation in the proper sense of the 
term, cannot maintain an action for a nuisance. The wife of a tenant 
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was held not entitled to maintain an action for injury caused by a 
tank falling on her owing to vibrations caused by the defendant. 

Q. 103. What are the remedies to Nuisance ? Explain. 

Axis. REMEDIES TO NUISANCE : There are three kinds 
of remedies to nuisance namely 

(1) Abatement: That is removal of the nuisance by the 
party injured without recourse to legal proceedings. The removal 
must be (i) peaceable, 07) without danger to life or limb, and 077) if it 
is necessary to enter another’s land to abate the nuisance or where 
the nuisance is a dwelling house in actual occupation on a common 
place after notice to remove the same unless is it unsafe to wait. No 
more damage may be done than is necessary. 

It is lawful to remove a gate or barrier which obstructs a right 
0 way but not to break or deface it beyond what is necessary' for the 
purpose of removing it. The abatement of a nuisance by a private 
individual is a remedy which the law does not favour. But the right 
certainly exists when the nuisance is caused by an act of 
commission. 

Notice : In the case of nuisance by an act of commission the 
injured party may abate them, without notice to the person who 
committed them, as they are committed in defiance of those whom 
such nuisance injures. In the case of nuisance by an act of omission 
notice is necessary, except (a) where branches of trees over-handging 
on one s property are to be cut, and ( b ) where the security of lives 
and property requires a speedy remedy. 

Illustration : If a tree overhangs the land of any person, then 
that person can lawfully cut the over-hanging branches even without 
giving notice, however long they may have overhung his land. 

(2) Damages: The principle to be applied in cases of 
nuisance is not whether the defendant is using his own property 
reasonably or otherwise, but whether he injures his neighbour The 
measure of damage is diminution in value of the property in 
consequence of the nuisance. The plaintiff must prove some special 
damage where the proximity of a nuisance is one of the main 
reasons though not the whole reason for a house becoming 
unlettable, the damages will be the amount of loss in monthly rental 
value due to the nuisance. 

In cases of continuing nuisance the Court cannot lawfully give 
(images in respect of any injury subsequent to the day of the 
commencement of the action., for every day that the nuisance 
continues there is a fresh cause of action in respect of which further 
damages are recoverable. But if substantial damages are once given 
and a fresh action is brought for the continuance of the nuisance, 
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exemplary damages may be given to compel an abatement. Du inures 
may be given of instead an injunction, where they ure found in 
combination with the following requirements, namely, where the 
ii\jury to the plaintiffs right is (/) small (it) capable of being 
estimated in money, (iii) capable of being adequately compensated 
by a small money payment, and (iu) where it would be oppressive to 
the defendant to grant an injunction. 

Special damage is that damage which by reason of a nuisance 
would be suffered by some individual beyond what is suffered by 
him in common with other persons affected by that nuisance. 

(з) Injunction : In order to obtain an injunction it must be 
shown that the injury complained of as present or impending is such 
as by reason of its gravity, or its permanent character, or both, 
cannot be adequately compensated in damage. If the injury is 
continuous, the Court will not refuse an injunction because the 
actual damage arising from it is slight. 

Illustration: A carried on the business of breeding silver 
foxes on his land. During the breeding season the vixens are very 
nervous, and liable if disturbed either to refuse to breed, to miscarry, 
or to kill their youngs. B an adjoining land-owner maliciously caused 
his son to discharge guns on his own land as nearer as possible to 
the breeding pens for purpose of injuring A. A is entitled to an 
injunction and damages. 

No mandatory injunction against a private individual for what 
is a mere nuisance in law will be granted except where it has been 
created and persisted in defiance of local authority and that local 
authority has no sufficient power to enforce compliance with the 
law. 

Q. 104. What are good defences open in an action for 
Nuisance ? What are not reasonable defences in such an 
action ? 

Ans. POSSIBLE GOOD DEFENCES: Following are the 
possible good defences open in an action for nuisance 

(j) Volenti non fit injuria. 

(ii) Mistake. 

(Hi) Inevitable accident. 

(iu) Private defence. 

(и) Necessity. 

(ui) Statutory authority (conduct that otherwise would be a 
nuisance may be permitted by a statute). 
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NOT REASONABLE DEFENCES: The following are not 
reasonable defences 

(t) That the plaintiff came to the nuisance or that the place 
is a convenient one for committing it that is so say, if the 
annoyance is unreasonable in that particular district, 
then the plaintiff can recover even if it has been going on 
long before he came there. In Bliss v. Halt the defendant 
has set up a fallow chandlery which omitted ‘diverse 
noisom, noxious and offensive vapours, fumes, smells 
and stenches" to the discomfort of the plaintiff, who had 
taken a house near it. It was held to be no defence that 
the business had been in existence for three years before 

the plaintiffs arrival, for he "came to the house.with 

all the rights which the common law affords, and one of 
them is a right to wholesome air". 

(ii) The mere lact that a process or business is useful to 
persons generally in spite of its annoyance to the plaintiff 
is no defence. 

(Hi) It is no defence that the nuisance is created by 
independent acts of different persons, although act of any 
one of them would not be unlawful. 

(iv) Where the plaintiff is in possession of goods, it is unless 
for defendant who interfered with them plead jus tertii, 
i.e., some third party has a better title to the goods than 
the plaintiff. 


CHAPTER 19 

DECEIT, FRAUD AND 
MISREPRESENTATION 

Q. 105. Define Deceit and trace the development of 
the Law of ‘Deceit’ ? 

Ans. DECEIT: According to Winfield, 'Deceit is a false 
statement of fact made by A knowingly or recklessly (i.e. not caring 
whether it be true or false) with intent that it shall be acted upon by 
B, who does act upon it and thereby suffers damage. 

Illustration : A sold a cow to B fraudulently representing that 
it was free from infectious disease and B having placed the cow with 
five others, they caught the disease and died. Here plaintiff B is 
entitled to recover damage the value of all the cows as the death was 
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the nature consequence of his acting on the faith of A’s 
representation. 

There was an old writ of deceit known as early as 1201, which 
had a much narrower scope, for it lay only against a person who had 
used legal procedure for the purpose of swindling some one as where 
Adam, desiring to levy a fine of land belonging to his wife, 
Christiana, produced in Court for that purpose a woman who was 
not Christiana, and on his wife’s claim of 100 damages for this 
deceit, Adam was sent to gaol. With the progress of time, the remedy 
widened in the direction of what is now called breach of contract. 
Fitzherbert in 1534 said, ‘This writ lieth properly were one man 
doth anything in the name of another by which the other person is 
damnified and deceived." Though the writ of deceit, was applied in 
the Law of Contract, ho experiment worth the name was made in 
extending it to pure tort (other than abuse of legal procedure) until 
Pasley v. Freeman . In that case the defendant had assured the 
plaintiffs that X could safely be given credit for some 260, the price 
of sixteen bags cochineal which X was buying from the plaintiffs. 
The defendant’s assurance was false and he knew it was. The 
plaintiffs sued in tort for deceit, and by a majority of three to one 
the Court gave judgment in their favour. 

Often fraudulent conduct is implicated with contract and 
cases are instituted for fraud in actions with contract and not for 
deceit pure and simple. The requisites for a successful allegation of 
fraud in contract are the same as for the tort of deceit, except that in 
contract it is not necessary to prove damages. 

i 

Q. 106. What are the Essential Ingredients to sustain 
an action of Deceit ? 

Ans. ESSENTIAL INGREDIENTS TO SUSTAIN AN 
ACTION OF DECEIT: In order to sustain an action of deceit the 
following are the essential ingredients as laid down in the case of 
Derry v. Peck 

Firstly, there must be fraud, and nothing short* of that will 

suffice. 

Secondly, fraud is proved when it is shown that a false 

representation has been made-- 

(i) knowingly; or 

(ii) without belief in its truth ; or 

• 1 

„(iii) recklessly, careless whether it be true or false. 
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Thirdly, if fraud be proved, the motive of the person guilty of 

it is immaterial. It inatters not that there was no intention to 

cheat or injure the person to whom the statement was made. 

The,rule in the case of Derry v. Peck, does not apply to : 

(1) Directors issuing a prospectus ; 

* 

(2) Where an estoppel is created ; 

(3) Where the law of warranty is aplicable ; 

(4) Where there is contractual duty to take care in making 
the statement; 

(5) Where there is a fiduciary relationship betwen parties ; 

(6) Where there is a statutory duty to give correct 
information; 

(7) Where a statement is made in relation to property of a 
dangerous character. 

Thus to create a right of action for deceit there must be a 
fraudulent representation, and a representation in order to be 
fraudulent must be one- 

(1) Which is untrue in fact; 

(2) Which the defendant knows to be untrue or is indifferent 
as to its truth ; 

(3) Which was intended or calculated to induce the plaintiff 
or a third person to act upon it; and 

(4) Which the plaintiff or the third person acts upon and 
suffers damage. 

Q. 107. What do you understand by ‘Falsehood’ in a 
tort of deceit. Illustrate. 

Ans. FALSEHOOD: There must be an active attempt to 
deceive by a statement which is false In fact and fraudulent in intent 
There must be representation of fact and not a mere expression of 
opinion which turns out to be unfounded. Thus a vendor is not 
exercising fraud if he says that his article is worth so much but he 
does so when he says he gave so much for it. 

Supressio veri (suppression of truth) may amount to a 
suggestion of falsehood ( Suggestio falsi). There must be "Such a 
partial and fragmentary statement of fact, as that the withholding of 


i 
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that which is not stated makes that which is stated absolutely false." 
Half the truth will sometimes amount to a real falsehood. 

Mere silence with regard to a material fact will not give a right 
of action unless- 

(а) active artificial means have been taken to prevent the 
other party from discovering the fact for himself; or 

(б) the essence of the transaction implies confidence reposed 
in the party concealing to divulge all material facts. 

When there is no duty to disclose, non-disclosure is not fraud. 
But there are circumstances when a duty is cast upon a person to 
disclose material facts. 

Illustration: A, a vendor of house knowing of defect in the 
wall of the house plastered it up and pepared it over and sold it to B. 
When B came to know of this he filed a suit. It was held an action for 
damages lay. This duty may arise in several ways :~ 

(1) It may be a duty which a man owes to the world at large, 
such as not to leave a loaded gun in a public place ; or 

(2) a duty arising out of fiduciary relationship between the 
parties ; or 

(3) a duty arising out of the nature of the contract as when it 
is ubserrimoe fidei. 

• When the ‘duty arises in the first ways the action must be 
founded on negligence. 

When it arises in either of the two remaining way the remedy 
will depend upon the presence or absence of fraud. 

If there is no fraud within the scope of deceit. Equity will 
allow recission with a right to restitution but will not award 
damages. If, however there is a deceit then there is an additional 
right to damages founded on tort. In the case of Haji Ahmad Khan v. 
Abdul Ghani Khan, the plaintiff and the defendant entered into an 
agreement for the marriage of their son and niece respectively and 
the plaintiff spent Rs. 217 on a certain ceremony. The plaintiff 
discovered that the girl had suffered from epileptic fits during her 
childhood and so broke off the engagement and sued for restitution 
of Rs. 217 he had so spent. It was held that the contract was one 
uberrimoe fidei and so there was a duty cast on the defendant to 
disclose all material defects of which he was aware and that since the 
case was of passive non disclosure and since no question of deceit 
arose the plaintiff was entitled to recission of the contract with a 
right to restitution and not damages. 
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in the case of Mullet v. Mason in which the defendant sold a 
cow fraudulently representing that it was free from infectious 
disease and the plaintiff having placed the cow with five others who 
caught the disease and died, it was held that the plaintiff was 
entitled to recover damages of all the cows as the death was the 
natural consequence of his acting on the faith of defendant’s 
representation. 

Q. 108. What do you understand by the term "Fraud" ? 
What are the essentials to an action for fraud ? 

Ans. FRAUD : The making of a representation which a 
party knows to be untrue and which is intended, or is calculated, to 
induce another to act on the face of it, so that he may incur damage, 
is a fraud in law. Thus fraud implies a wilful act on the part of one, 
whereby another is sought to be deprived, by unjustifiable means, of 
what he is entitled to. A false affirmation made by the defendant 
with intent to defraud the plaintiff, whereby the plaintiff receives 
damage, ,is the ground of an action for deceit. If such an action, it is 
not necessary that the defendant should be benefitted by the deceit, 
or that he should collude with the person who is benefitted, or that 
the false representation should have been made from a corrupt 
motive or gain to the defendant or a wicked motive of injury to the 
plaintiff. 

ESSENTIALS TO AN ACTION : To create a right of action 
there must be fraudulent representation and a representation in 
order to be fraudulent must be one-- 

(i) which is untrue in fact; 

(iz) which the defendant knows to be untrue or is indifferent 
as its truth; 

(zzz) which was intended or calculated to induce the plaintiff 
or a third person to act upon it; and 

/ 

( iv ) which the plaintiff or the third person acts upon and 
suffers damage. 

Q. 109. How far the Principal is liable for the Fraud of 
his Agent ? 

Ans. PRINCIPAL LIABLE FOR THE FRAUD OF HIS 
AGENT : The fraud of the agent, acting within the scope of his 
employment, is the fraud of the principal. But the liability of the 
principal depends on several considerations 

A. The principal knows the representation to be false. 
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(1) He authorises to the making of it. In this case whether 
the agent knows it to be false or thinks it to be true, the 
principal is liable. 

If the agent knows that it is false,^he is liable, but if he believes 
it to be true, he is not liable. 

(2) The representation is made by the agent in the general 
course of his employment, but without any specific 
authorisation from the principal. The principal is liable. 

If the agent knows that the statement is false, he is liable, but 
if he believes it to be true, he is not liable. 

/ 

It matters not in respect of the principal and the agent which 
of them possesses the guilt knowledge or which of them 
makes the incriminating statement. 

B. The principal thinks the representation to be true. 

(1) He authorises it to be made, when 

C • 

( 1 ) The agent knows at the time or finds out afterwards, that 
it is false, the principal is liable. 

{ii) The agent thinks it to be true, there the principal is not 
liable. 

(2) The agent makes the representation in the general course 
of his employment, but without any special authorisation ; when 

(i) The agent knows it is false, the principal is liable. It is not 
necessary that the principal should have derived any 
benefit from the fraud of his agent. 

(ii) The agent thinks it to be true-the principal is not liable. 

Thus the principal is liable in all possible cases except when 
both the • principal and his agent believe the latter’s 
misrepresentation to be the truth. 

When a man has made a statement untrue to his knowledge 
to induce another, whom he does not believe to know its untruth, to 
act upon it and that other has acted upon it, in ignorance and to his 
damage, the maker of the false representation is not allow to report 
himself by proving that an agent of the other knew of the untruth. 
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CHAPTER 20 



POUNDED UPON 
~ CONTRACT 

t 

Q' HO. What is the distinction between Torts arising 
from Contract and Torts independent of Contract. 

ro«w^iS£ ERENCE BETWEEN torts arising 
™^J^ o: £ r F ACTS & trots independent of 

: Following are the difference between 


Torts arising from 
Contracts 

(1) The action is styled 
as excontructu and it' is 
necessary that there should be 
privity between the plain riff and 
defendant, for a man cannot sue 
upon a contract when there is 
no privity between himself and 
the defendant. 


Torts independent of 
Contracts 

(1) The action is styled 
as ex-dehcto. 


(2) Privity between the 
parties is absolutely necessary 
to support an 'action ex- 
con tractu. 


(3) The tort arising from 
the contract is the violation of 
duty fixed by an agreement 
between the parties. 


(2) The right of action 
has nothing to do with 
privity between the parties, 
but it exists simply because 
a right has been withheld or 
violated. 

(3) It is the violation of 
duty fixed by law. 


(4) In it the obligation is 
founded on consent of the party' 

bound. 


(5) General speaking no 1 
action for tort arising from 
contract can lie when a person 
gratuitously undertakes any 
service for another. 


(4) It is independent of 
any such consent being 
imposed by the general law 
of the land. 

(5) An action may lie in 
tort for negligence in the 
performance of it. 
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(6) In an action of tort 
independent of contract 
damages are unliquidated. 


the 


(6) In an action for tort 
arising from contract damages 
are usually liquidated. 

cases Tor whichboth action, name 
delicto, can be brought by the plaint 

Ans. REMEDIES : Sir Frederick Pollock divides 
remedies, in such cases, into three classes, nameiy,- 

(1) Alternative forms of remedy on the same cause of action. 

(2) Concurrent or alternative causes of action. 

(3) Causes of action in tort dependent on a contract but not 
between the same parties. 

(1) Alternative forms: Although tort in general differs 
essentially from contract as the foundation of an action, it not 
infrequently happens that a particular transaction admits of being 
regarded from P twd different points of view, so that when 
contemplated from one of these it presents all the characteristics of a 
good cause of action ex contractu; and , when regarded from the 
other, it offers to the pleader’s eye sufficient materials whereupon to 
found an action ex delicto. For instance, a surgeon undertakes to 
discharge his duty with reasonable amount of skill and integnty, u 
he is negligent in his action, the party injured may sue him in tort 
for the wrong and in contract at his election. 

(2) Concurrent causes: Under this point comes three 
lrinHs of cases- Firstly, those where it is doubtful whether a contract 
has been formed or there is a contract "implied in law" without any 
real agreement in fact, and the same act which is a breach of the 
contract if any is at all events a tort. For instance a servant whose 
fare has been paid by the master can sue for recovery of luggage. 


Secondly those cases, where a person can sue another for a 
tort though the same facts may give him a cause of action against a 
nprson for a breach of contract, in this case there are two 
Causes of action with the plaintiff. In the case of S.W. Rly. Co. v. 
Blake, the following propositions were laid down- 


(z) A railway company issuing a ticket for a journey partly 
on the company’s own line and partly to the line of 
another company, may be presumably responsible for the 
safety of the passenger on his whole journey and is liable 
to compensate him for injuries caused to him by the 
negligence of the railway servants or defective 
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construction of carriages, or stations, 
company they belong. 


to whichever 


(**) A railway company may, under certain .circumstances, be 
subject, in favour of a passenger upon such a journey as 
last mentioned, to similar responsibilities, although as 
between the company and the individual passenger there 
may be no contract. 


(iii) The responsibilities of a railway company or any other 
carrier may be carried still a step further. There are cases 
in which the carrier may be liable for injuries received by 
k a passenger when carried by the carrier, although no 
contract for carriage may exist between the carrier and 
the passenger of any person contracting directly for his 
carriage, even though there be no direct contract for the 
carriage (of the party injured and suing) between the 
carrier and anybody. 


Thirdly, those cases where a person can sue another for tort 
though the defendant’s misfeasance may also be a breach of a 
contract made not with the plaintiff but with a third person. There 
may also be two causes of action with a common defendant, or, the 
same act or event which makes one person liable for a breach of 
contract to another may make him liable for tort to a third person. 
For instance, where a railway company was bound by a statute to 
carry any officer of the Post Office whom the Post-Master-General 
should select, and for which service the company was to be 
remunerated by the Post-Master-General, and the plaintiff, an 
officer so selected, was injured by the negligence of the company; it 
was held that, though there was no contract between the plaintiff 
and the company, yet he was entitled to. bring an action for 
negligence. 

(3) Causes of action in tort dependent on a contract 
but not between the same parties s There are two such cases, 
namely,- 

(i) Procuring breach of contract: Where A procures B to 
break his contract with C. C may sue A for a breach of contract. 


(ii) Damage to a stranger by breach of contract: To 
entitle a third person, not named as a party to the contract to sue 
either of the contracting parties, that third person must possess an 
actual beneficial right which places him in the position of cestui qui 
trust (beneficiary) under the contract. 

Q. 112. What is the test for determining whether the 
relation of master and servant exists ? 
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Ans. DETERMINATION OF RELATIONSHIP OF 
MASTER AND SERVANTS : The relation of master and servant 
exists only between persons of whom the one has the order and 
control of the work done by the other. In ascertaining who is liable 
for the act of a wrong-doer, one must look to the wrong-doer himself 
.or to the first person in the ascending line who is the employer and 
has control over the work, but cannot go further back and make the 
employer of that employer liable. The power of controlling the work 
does not necessarily mean a present and physical ability. It is enough 
that the servant is bound to obey the master’s direction if and when 
■communicated to him. The test to be applied to ascertain whether a 
person doing work for another is or is not his servant is to consider 
whether the master has complete control of him as to the way he 
does his work. If he has control, the person employed is a servant 
and the master is liable for the consequences, because he has made 
himself responsible not only for the act itself but for the manner of 
doing it. Thus, the relation of master and servant is in each case a 
question of fact, depending on the extent of contract as to the way in 
which the work is done. 


CHAPTER 21 

* 

LEADING CASES 

Q. 113. What facts must the plaintiff prove in case of 
malicious prosecution? Also discuss the case of Abrath v. 
North Eastern Railway Co. in this connection. 

Ans. FACTS OF THE CASE : On the 10th of September, 
1880, a collision occurred at Ferry Hill Station, on the defendant’s 
railway, and one ^lr. McMann alleged that he had thereby sustained 
injuries. McMann was attended by the plaintiff, G. A. Abrath, and 
McMann brought an action against the defendants to recover 
damages and received 725 damages and 300 costs. 

The directors of the company, upon information from a 
medical adviser of the company, employee a solicitor who took 
testaments of many persons and discovered that fraud had been 
perpetrated on the company. McMann had not been seriously 
injured and the injuries complained were wilfully produced by Dr. 
Abrath for the purpose of getting money from the defendants. Dr. 
Abrath was prosecuted for conspiracy to cheat and defraud upon the 
advice of a counsel; two eminent medical men were also 1 of opinion 
that the case of the alleged injuries to McMann was an imposture. 
But Dr. Abrath was acquitted of the charge by the jury. 
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Dr. Abrath started the present action,* presenting witnesses 
that McMann’s injuries were real and not feigned and these 
witnesses were not consulted before starting the action for 
conspiracy. The witnesses examined by the company were of bad 
character. The defendants contended that they were justified i n 
instituting the prosecution upon the faith of the statements laid 
before the directors. 

JUDGMENT OF THE APPELLATE COURT-BOWAN, 
J.-(Extract): In an action for malicious prosecution that plaintiff 
has to prove that- 

(a) he was innocent and that his innocence pronounced by 
the Tribunal before which the accusation was made ; 

' ‘ , • * 

(b) that there was want of reasonable or probable cause for 
the prosecution or if may otherwise be stated that the circumstances 
of the case were such as to be in the eyes of the Judge inconsistent 
with the existence of reasonable and probable cause and lastly that 
the proceedings of which he complains, were initiated in malicious 
spirit and not in furtherance of justice. 

All the three propositions the plaintiff have to make out and 
the burden of making good any of those propositions lies on the 
plaintiff. The onus (burden) at various stages of the case though 
necessarily shifts from one party to the other and vice versa. There 
might be two views of the materials which were in the possession of 
the prosecution. If the materials were admittedly untrustworthy that 
would be strong reason for throwing on defendants the onus of 
proving that they had been misled into relying on worthless 
materials. If the other aspect be true--the materials would be enough 
prima facie, to justify those who trusted and acted on them. 

While delivering judgment, Bowen, L. J. remarked: "that 
Cave, J. rightly asked the Jury whether the defendants took 
reasonable care to inform themselves of the true factors of the case 
(question of fact and not a question of law). He then told the Jury 
that they must bear in mind that it lay with Dr. Abrath to prove that 
the Railway Company did not take reasonable care to inform 
themselves of the true state of affairs. In other words if the Jury 
were not satisfied whether the defendants did or did not take proper 
care, inasmuch as Dr. Abroth was bound to satisfy the Jury that the 
Railway Company had not taken due care otherwise the verdict 
would be for the Company. The direction of Cave, J. was quite 
justified". As regard innocence it was further observed: "It is not 
enough for the plaintiff to show that he was innocent of the charge 
upon which he was tried; he has to show that the prosecution was 
instituted against him by the defendants without any reasonable or 
probable cause, and with malicious intention in the mind of the 
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defendant, that is not with the mere intention of carrying the law 
into effect but with an intention which was wrongful in point of 
fact... all these points must be established by the plaintiff and finally 
it was held that the respondents were not liable as they did take 
reasonable care to inform themselves of the true facts and that they 
honestly believed in the case laid before the Magistrate. 

Q. 114. State the facts and the law laid down in Mayor 
of Bradford v. Pickles. 

Ans. FACTS OF THE CASE : The appellants owned the 
Bradford Water-works Company which had acquired for the 
purposes of its undertaking Trooper farm. The respondent owned 
140 acres of land to the west and north of this farm and his land to 
the west of the Trooper farm was at a higher level. In the year 1892, 
the respondent began to sink a shaft on his land and also to drive a 
level through his land for the professed purpose of draining the 
strata, with a view to working of his minerals. These operations had 
the effect of occasionally discolouring the water and also of 
diminishing to none extent the amount of water of Trooper Farm. It 
became apparent that. If persevered in, they would result in a 
considerable and permanent diminution of the water supply 
obtainable from those sources. The appellants brought a suit to. 
restrain the respondent from continuing to sink the shaft or drive 
the level etc., alleging that the respondent- 

(i) had not a bona fide intention to work his minerals, and 

(H) that his intention was to injure the appellants and so to 
endeavour to induce them either to purchase his land or to give him 
some other compensation. 

An injunction was granted but the Court of Appeal declared 
that the appellants were not entitled to any relief. 

ARGUMENTS: The respondent in diverting this water is 
not . making a reasonable use of the land. He is acting maliciously 
and because his object is to injure; it ceases to be justifiable. Every 
man has a right to the natural advantages of his soil but he ought to 
exercise his right in a reasonable manner with as little injury to his 
neighbour’s rights as may be. 

JUDGMENT: "The acts done or sought to be done by 
defendant were all done upon his own land and the interference is 
only with water which is underground and not shown flowing in any 
defined stream. The percolating water would undoubtedly reach the 
plaintiffs work if not interfered. In this sense the act of the 
defendant deprives the Corporation of the water but it is necessary 
xfor the Corporation to establish that they have a right to the flow of 
Water and Mr. Pickles has no right to do what he is doing. The 
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Hnwprp 0 fhp^Ha t S ?° a PP^ ication to the circumstances of this case, 
neath do rot vp«f ° PJJ- one torship of adjoining land or water under 

alteration or 2! ?? col 'P orat j on of B >^ford, nor any division, 
nurchased bv E natlon has „ been effected in any stream, etc., 
flowing water in Corporatlon - - " Th e principles which apply to 

Hi, through ““.“’.Sr “ ”“«t 

lnnd-nwnpr hue cannot he acquired by prescription even. Any 

. . »- - n ght to appropriate such water and action will lie 

f or ^/iomg.Everyone may enjoy his property as he 

wills and the right is same whatever one’s motive may be whether 
malicious or otherwise. No use of property which would be legal if 
due to a proper motive, can become illegal because it is prompted by 
a motive which is improper or even malicious. It is the act an'd not 
the motive or the act that must be regarded. If the act apart from 
motive, gives rise merely to damage without legal injury (damnum 
sine injuria), the motive, however reprehensible it may be, will not 

supply element for action". "Even if this conduct of defendant- 

respondent is unneighbourly and meant not for the benefit of his 
own land but to drive the appellant-Corporation to buy him off, the 
conduct is not malicious hence no action lay". 


PRINCIPLE: Damnum sine injuria or damages without 
legal injury. 

Q. 115. State the principle as laid down in Ashby v. 
White. 

Ans. FACTS OF THE CASE: The defendants in this case 
were the Returning Officer at a Parliamentary Election held in 1701. 
The plaintiff was a qualified voter thereof and entitled to cast his 
vote for the two candidates he liked best. The defendants prevented 
the plaintiff from casting his vote which was offered in favour of Sir 
Thomas Lee and Simon Mayne Esqr. who were candidates at the 
election. These candidates were declared elected, though without 
plaintiffs vote. The plaintiff brought an action against defendants for 
the injury done to him.. 

PLAINTIFF’S ARGUMENTS : Contention on behalf of the 
plaintiff was submitted that the right to vote which was bestowed 
upon him by the Common Law, had been denied without any legal 
ground. 


DEFENDANT’S ARGUMENTS : It was urged on behalf of 
the defendants that the action was not maintainable because the 
plaintiff has suffered no actual damage and because the law did not 
provide any remedy in such a case. 
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Court decided in favour of plaintiff. 

\ 

JUDGMENT-(Holt Chief Justice): The returning officer 
is no judge or quasi -judge but only an officer to execute the precept, 
i.e., only to give notice to the electors of the time of election; to 
assemble the electors to cast the poll, and declare which candidate 
has the majority. 

Holt, C.J., says 

"I will do these two things I First, I will maintain that the 
plaintiff has a right and privilege to give his vote; secondly, in 
consequence thereof, that if he be hindered in the enjoyment or 
exercise of that right, the law gives him an action against the 
disturber, and that this is the proper action given by the law." 

Every man who has been given his vote on the election of 
members to serve in Parliament, has a several and particular right 
in his private capacity as a citizen. And surely it cannot be said that 
this is so inconsiderable a right, as to apply that maxim to it, de 
minimas non curat lex. The right of voting at the election of burgess 
^ is a thing of his highest importance, and so great a privilege, that is 
* great injury to deprive the plaintiff of it. 

If the plaintiff has a right, he must of necessity have a means 
to vindicate and maintain it, and a remedy if he is injured in the 
exefcise or enjoyment of it; and indeed is a vain thing to imagine a 
right without a remedy; for want of right and want of remedy are 
reciprocal. The plaintiff having a right to vote, and defendant having 
hindered him of it, it is an injury to the plaintiff. The right of voting 
4s a right in the plaintiff by the common law, and consequently he 
shall maintain an action for the obstruction of it. Every injury 
imports a damage, though it does not cost the party one farthing; for 
a damage he is not merely pecuniary, but an injury imports a 
damage, when a man is thereby hindered of his right. If a man gives 
another a cuff on the ear, though it cost him nothing not so much as 
a little diachylow, yet he shall h^ve his action, for it is a personal 
injury. In this case there is an invasion of franchise and he shall have 
an action against the person who has violated this right. 

The leading case of Ashby v. White lays down the principle 
that injuria sine damno is actionable. Injuria is an invasion of a legal 
right and demnum is actual damage. It means that where there is a 
violation of a legal right though there may not be any actual damage 
or loss, an action lies. 5 

Q. 116. State and criticise the rule in Raylands v. 
Fletcher. 
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Ans. FACTS OF THE CASE: Fletchei w as working in a 
coal mine under a .lease. On the neighbouring land, Raylands desired 
to erect a reservoir for strong water, and for this purpose, he 
employed a competent independent contractor whose workmen, 
while excavating the soil, discovered some disused shafts and 
i passages communicating with old workings and the mine in the 
' adjoining land. The shafts and passages had been filled with loose 
earth and rubbish. The contractor did not take the trouble to pack 
these shafts and passages with earth so as to bear pressure of water 
in the reservoir when filled. Shortly after the construction of the 
reservoir, even when it was partly filled with water, the vertical 
shafts gave way and burst downwards. The consequence was that 
the water flooded the old passage and also the plaintiffs mine, so 
that the mine could not be worked. The plaintiff sued for damages. 
No negligence on the part of the defendant was proved. The only 
question was whether the defendant would be liable for the 
negligence of the independent contractor who was admittedly a 
competent engineer. Held the question of negligence was quite 
immaterieal. The defendant to bringing water into the reservoir was 
bound to keep it there at his their and was therefore liable. 


ARGUMENTS OF APPELLANTS (defendants): Were 
that the communication between the mine and the reservoir 
through the vertical shaft were known to the defendant. The cause 
of injury being not known to them, injury could not be prevented. 
Something lawful has been done and that too through the agency of 
professional experts. There being absence of negligence and no 

cause of action, the defendant-appellants were not liable for damage. 

• % ^ 

On behalf of the respondent-plaintiff it was contended that if a 
person alters things from their normal state so as to render them 
dangerous to rights already acquired, he is responsible and liable for 
the danger; if damage results from such alteration he is answerable 
therefor. 


JUDGMENT : The defendants might lawfully have used the 
land for any purpose for which it might in the ordinary course of the 
enjoyment of land, be used ; and if in what I may term the natural 
user of that land there had been any accumulation of water, either 
on the surface or underground, and if by the operation of the laws of 
nature that accumulation of water had passed off into the ground 
occupied by Fletcher, he could not have complained of the result that 
had taken place. He had to guard himself against it. But if Raylands, 
not stopping at the natural use of their ground, had desired to use it 
for any purpose, for the purpose of introducing a thing, i.e., water 
into the ground that which, in its natural condition, was not in or 
upon it and if in consequence of their doing so, or in consequence of 
any imperfection in that mode of their doing so, the water escaped 
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into the ground of the plaintiff (Fletcher), then the defendants were 
doing it at their own peril and were liable for any damag . 

A person who, for his own purposes, bnng h ‘ s .|“ d 
collects and keeps it there anything likely to o mi pr ima facie 

must keep it at his peril, and if he does not do so js 

answerable for all the damages which is the escape was 

its escape. He can excuse himself by showing t^t the escap^wa 
owing to the plaintiffs default or was the consequence of vis major 
or of the act of God. Nothing of sort exists in this case. 

Q. 117. State the facts and principles of law laid down 
in the case of Sharp v. Powell. 

Ans FACTS OF THE CASE: Defendant was a corn 

merchant carrying on business at High s *re et '^ff^ied^elton 
stable and coach house abutting on a P, u ^ llc v ^ e had L en 

Street. Plaintiff was a job master. The defendant s van had 
washed on a public highway opposite his coach >° use . J“J® 

water was allowed to run down the gutter so a.to p f‘" d 
the sewer through a grating. In consequence of the excessive severity 
of the weather, the opening of the grating had frozen over with the 
result that the waste water spread three or four feet■ P*™| 

which also was uneven and out of repair. Due to the temperature 
below freezing point, the waste water thus checked from flowing 
over happened to form a sheet of ice. The servant of Mr. Sharp 
(Plaintiff) while leading two horses passed the spot whereat was 
sheet of ice. A horse slipped upon the ice and fell breaking its knee 
and was necessarily killed. 

* Mr. Sharp brought a suit against the defendant for damages 
contending that the defendant was responsible for the direct 
consequence of his wrongful act in causing his van washed on public 
highway in violation of Metropolitan Police Act. But the defendant 
contended that the damage, i.e., breaking of horse’s knee, was too 
remote and not natural, necessary or probable consequence ot h 
act, i.e., getting a van washed on highway. 

JUDGMENT: One who commits a wrongful act is 
responsible for the ordinary consequences which are likely to result 
therefrom. But generally speaking, he is not hable for damage wh ^ 
is not the natural or ordinary consequence of such act, unless 
shown that he knows, or has reasonable means of k nowmg ^ha 
consequence not usually resulting from the act are > 0 a 

some existing cause, likely to intervene so as ^occasion damage to^a 

third person. Where there 1S n0 rea ®J . h ’ state of 

knowledge in the person doing the wrongful act that such a state o 

thing exists as to render the damage probable if injury doesResult 

a third person it is generally considered that the wrongful act 
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the proximate cause of injury, so as to render the wrong doer liable 
to an action. In the present, case had the drain not been slopped und 
the road had been in proper state of repair, tht mtci would have 
passed away without doing mischief to any one. The accumulation of 
water over the street was not ordinary and probable MQsequence of 
the defendant’s act. There was no distinct evidence to show the 
cause of the stoppage of the sink or drain, or that the 
know it was stopped. He expected that the water would flow d j > 
into the gutter. So the act of the defendant was not the ordinary oi 
proximate cause of the damage to the plaintiffs horse or within 
ordinary consequences which the defendant may be presumed to 
have contemplated, or for which he is responsible. Though the 
defendant’s act was wrongful he is not liable as the stoppage 
. occurred at some distance from the place of washing, the water 
having flowed away in cannel from that spot. 
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